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I. INTRODUCTION  

1. Paragraph II.2 b) of the Procedural Guidance of the Decision of the Council on the 
OECD Guidelines for Multinational Enterprises [C(2000)96/FINAL] (the Procedural 
Guidance), provides that “The [Investment] Committee  will, with a view to enhancing the 
effectiveness of the Guidelines to fostering functional equivalence of the NCPs:[…] 
consider a substantiated submission by an adhering country, an advisory body, or OECD 
Watch on whether an NCP is fulfilling its responsibilities with regard to its handling of 
specific instances.” On 27 November 2017, the Chairs of the Investment Committee and 
the Working Party on Responsible Business Conduct received a substantiated submission 
from OECD Watch (OECD Watch submission) regarding the Australian National Contact 
Point (ANCP). This document contains the response by the Investment Committee to the 
OECD Watch submission.   

2. The response is structured as follows: Section II provides a summary of the 
procedure  developed in DAF/INV/RBC(2015)1; Section III provides a summary of the 
specific instance submitted by the Human Rights Law Centre (HRLC, an Australian NGO) 
and Rights and Accountability in Development (RAID, a UK NGO) against security firm 
G4S Australia Pty Ltd (G4S) in 2014 (the specific instance); Section IV outlines the OECD 
Watch written submission; Section V outlines the ANCP’s written response to the OECD 
Watch submission; Section VI includes the key findings and recommendations from the 
Investment Committee, and Section VII includes a summary of these findings and 
recommendations. The procedure for considering substantiated submissions is provided in 
Annex I. The OECD Watch written submission is provided in Annex II. The written 
response to the OECD Watch submission from the ANCP is provided in Annex III.   

II. PROCEDURE 

3. This response has been prepared in line with the procedure set out in paragraph II.2 
b) of the Procedural Guidance, and further developed in DAF/INV/RBC(2015)1 
"Addressing issues relating to the functioning and performance of NCPs” (See Annex I). 

4. In line with this procedure,  the Chair of the Investment Committee sent a letter to 
Investment Committee delegates informing them of the submission and requesting the 
Secretariat to prepare a response, in consultation with the Bureau of the WPRBC, seeking 
the views of OECD Watch and the ANCP (as well as other NCPs and stakeholders, where 
appropriate).  

5. A draft response was discussed by the WPRBC on 7 March 2018 and comments 
were provided in writing following the discussion up to 28 March 2018. The draft was 
revised on the basis of comments from delegates of the WPRBC and shared with delegates 
on 3 July 2018 with an invitation to provide any additional comments by 23 July 2018. 
This document was further revised on the basis of additional comments provided by the 
ANCP. No other delegate submitted additional comments. 

III. SPECIFIC INSTANCE  

6. On 23 September 2014 a specific instance was submitted to the ANCP which raised 
issues around the role of G4S, a private security company with respect to matters at the 
Manus Island Regional Processing Centre (MIRPC) in Papua New Guinea.  

https://one.oecd.org/document/C(2000)96/FINAL/en/pdf
https://one.oecd.org/document/DAF/INV/RBC(2015)1/en/pdf
https://one.oecd.org/document/DAF/INV/RBC(2015)1/en/pdf
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7. The ANCP did not accept the specific instance for further examination and 
published a final statement on 10 June 2015.   

8. On 2 July 2015, HRLC and RAID submitted a request for review of the handling 
of the specific instance under a voluntary review process established by the ANCP.1 In early 
2016, the ANCP issued a Response to the Specific Instance Appeal (hereinafter ANCP 
appeal response) noting that following a review it had decided to uphold the original 
decision.2 

IV. OECD WATCH WRITTEN SUBMISSION 

9. In its submission, OECD Watch requests the Investment Committee:  “to review 
how the Australian National Contact Point (ANCP) handled the [specific instance].”3  

10. In particular, OECD Watch requests  the Investment Committee to: 

1. “Find that the ANCP has not fulfilled its responsibilities with regard to its handling 
of this specific instance, particularly in relation to operating in an accessible and 
impartial manner; 

2. Provide recommendations to the Australian government on how to improve the 
ANCP’s handling of specific instances;  

3. Request that the ANCP reconsider this specific instance, taking into account the  
recommendations; and 

4. Provide additional guidance to all NCPs in relation to the application of the initial 
assessment criteria set out in Paragraph 25 of the Procedural Guidance and how 
these should be interpreted in order to meet the core criteria of accessibility.” 

11. In its submission OECD Watch states “ANCP’s handling of [the] complaint 
demonstrates a failure to conduct itself in an accessible, equitable and impartial manner in 
accordance with its responsibilities.” It further states that “the ANCP’s failure to handle 
this specific instance, and others,4 in accordance with its responsibilities has led to a loss 

                                                      
1  At the time of the specific instance the ANCP had a review process for specific instances it had 
handled. According to the ANCP website, accessed 29 January 2018 “[t]he review process is 
intended to identify if there were any procedural errors in the [ANCP] decision-making process and, 
if so, ensure they are corrected where possible.” ANCP Procedures, Version 1.0, para 12  
https://cdn.tspace.gov.au/uploads/sites/112/2018/08/2001-
2018_AusNCP_Procedures_version_.pdf   

The ANCP published revised specific instance procedures in July 2018. The revised procedures also 
note that “the review is strictly procedural; the reviewer will not examine the substance of any 
AusNCP decision.” ANCP Specific Instance Procedures, para 7.7 (2018), 
https://cdn.tspace.gov.au/uploads/sites/112/2018/07/2018-AusNCP-Procedures-version-2.0-July-
2018.pdf  
2  2016 ANCP  Response to G4S Specific Instance Appeal (‘2016 ANCP appeal response’)  
3 OECD Watch (2017), Substantiated Submission to the OECD Investment Committee concerning 
the Australian National Contact Point’s handling of the HRLC & RAID vs G4S Australia Pty Ltd 
specific instance. (hereinafter “OECD Watch submission”) 
4 OECD Watch references three other specific instances which it believes were not appropriately 
handled by the ANCP. These are Serco group Plc and Professor Ben Saul (2015); XSTRATA and 
CFMEU (2010); and Australian Mining Enterprises and Amadiba Crisis Committee (2013). The 
ANCP's handling of these specific instances is not considered in this response.  

https://cdn.tspace.gov.au/uploads/sites/112/2018/08/2001-2018_AusNCP_Procedures_version_.pdf
https://cdn.tspace.gov.au/uploads/sites/112/2018/08/2001-2018_AusNCP_Procedures_version_.pdf
https://cdn.tspace.gov.au/uploads/sites/112/2018/07/2018-AusNCP-Procedures-version-2.0-July-2018.pdf
https://cdn.tspace.gov.au/uploads/sites/112/2018/07/2018-AusNCP-Procedures-version-2.0-July-2018.pdf
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of confidence in the ANCP among both civil society organizations and individuals 
impacted by the activities of Australian multinational enterprises.”5 These claims are based 
on the following arguments from OECD Watch:  

1. Accessibility 

12. OECD Watch states that: 

1. The ANCP “incorrectly applied [admissibility] criteria other than the six set out in 
the commentary to the [P]rocedural [G]uidance”;  

o The ANCP’s “response to complaints which raise issues which touch on matters 
of state policy are particularly concerning, since the ANCP appears to be unable 
to provide an impartial assessment of these types of complaints and conflates 
the obligations of the state with those of the company.” (see also below). 

2. “The ANCP failed […] to apply the guidance set out in the Commentary [on the 
Procedural Guidance] with respect to how NCPs should deal with parallel 
proceedings ”; 

3. “The ANCP’s appeal statement, issued in response to the complainants’ appeal to 
its Oversight Committee, also disregarded the initial assessment criteria. Instead, it 
skipped directly to the substance of the complaint[…].” 

2. Impartiality 

13.  OECD Watch states that:  

a In not accepting specific instances on the basis that company activities are 
consistent with government policy the ANCP “incorrectly conflated the state duty 
to protect human rights with the corporate responsibility to respect human rights 
under the Guidelines. Companies are not exempt from the application of the 
Guidelines on the basis that their activities are consistent with domestic law and 
policy”;  

b The ANCP failed to act impartially through  i) relying on statements made by G4S 
in the ANCP appeal response “without making any attempt to independently 
evaluate the veracity or reasonableness of the assertions made” ; and ii) the fact that 
“the appeal statement is completely silent on the role of G4S’s local and expat 
security guards in the violence [with respect to the 16-18 February incident]”;   

c “Throughout the assessment process the ANCP refused to pass on any of its 
correspondence with G4S, or the company’s response to the complaint stating that 
the company had requested that the information be kept confidential. This was 
despite the HRLC and RAID’s repeated requests and offer to keep documents 
confidential. No assessment was provided by the ANCP as to whether the 
information submitted by G4S could be considered sensitive business information.” 

3. Transparency and Predictability  

14.  OECD Watch states that: 

a “The ANCP took 9 months to complete its initial assessment of the G4S complaint 
- 3 times longer than the indicated time-frame suggested in the Guidelines and in 

                                                      
5 Idem. at 3 
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the ANCP’s procedural guide for dealing with complaints,” and “no reasons for the 
delay were provided until more than 6 months had passed and the HRLC and RAID 
had written multiple times seeking updates as to its progress.”  

V. AUSTRALIAN TREASURY DEPARTMENT WRITTEN RESPONSE TO THE 

SUBMISSION  

15. Following OECD Watch’s submission, the Australian Treasury Department6 
provided a letter of response. The complete written response is available in Annex III. In 
its response to the OECD Watch submission the Australian Treasury Department 
recognises NCPs’ duty to “operate in accordance with the core criteria (visibility, 
accessibility, transparency and accountability) and handle specific instances impartially, 
predictably, and equitably and [in a manner compatible with the principles and standards 
of the Guidelines].” 

16. Specifically it notes: 

 “We reject any assertion of actual partiality on the part of the [ANCP] in the 
handling of this specific instance. The Guidelines allow NCPs not to accept 
specific instances – and a decision not to accept should not imply partial or unequal 
treatment or a lack of accessibility.” 

 “OECD Watch has specifically raised the [ANCP’s] decision not to share 
documentation from G4S as an example of inequitable treatment. The [ANCP] 
considered this information to be sensitive and acted in line with its published 
procedures by not sharing it when G4S did not provide consent.” 

 “While we refute OECD Watch’s fundamental assertions, we concede that the 
handling of this case was not in line with best practice – the [ANCP] did not meet 
the expected timeframes or conduct the subsequent appeal in adherence with our 
published appeal procedure.” 

17. Furthermore the Australian Treasury Department notes that:  

 “Cases that are linked to state policy can nevertheless be problematic for NCPs, so 
we would support further consideration of their handling by the NCP Network, and 
subsequently the development of formal guidance from the OECD.” 

 “Last year [the Australian Treasury Department] initiated an independent review 
[…] the first self-generated review process of any NCP. […and] is now considering 
the review’s recommendation in conjunction with other Australian Government 
agencies.”  

VI. FINDINGS AND RECOMMENDATIONS  

18. The findings and recommendations below are provided in line with the Guidelines 
and the Procedural Guidance.  

                                                      
6 The ANCP secretariat is located in the Australian Treasury Department and the ANCP role is 
performed by an Adviser based in the Foreign Investment Division of the Australian Treasury 
Department. 



6 │ DAF/INV(2018)34/FINAL 
 

  
For Official Use 

19. These findings and recommendations are related to the ANCP’s handling of the 
G4S specific instance from September 2014 to February 2016 and are not intended as 
general commentary on the current practices of the ANCP.  

20.  Since the conclusion of this specific instance, the Australian Treasury Department 
initiated an independent review of the functioning of the ANCP and has subsequently made 
changes, including issuing revised rules of procedure and improvements to its website. 
These changes responded to some of the problems associated with the handling of this 
specific instance.  

1. In the context of handling the specific instance the ANCP, in certain respects, did 

not act transparently or predictably with respect to indicative timelines and in not 

following its review process procedures 

Timelines  
21. The ANCP completed its initial assessment of HRLC and RAID’s complaint in 9 
months. The ANCP has indicated that during this time it did not communicate with HRLC 
and RAID to explain reasons behind the delays, or to provide an indication of when the 
initial assessment may be completed.7  

22. The Commentary on the Procedural Guidance provides indicative timelines for the 
handling of specific instances noting that “NCPs should seek to conclude an initial 
assessment within three months, although additional time might be needed in order to 
collect information necessary for an informed decision.”8 As such, timelines are indicative 
and additional time may be necessary at the initial assessment stage.  

23. The ANCP has also noted that delays in completing the initial assessment were due 
in part to a lack of human resources and capacity at the time and  that some time was needed 
to designate a lead NCP for the specific instance as it was also submitted to the UK NCP.9 
The ANCP has also noted that human resource constraints impacted more broadly the 
handling of this specific instance and the review procedure.10  

24. The Decision of the Council on the OECD Guidelines for Multinational Enterprises 
(Council Decision) states that “Adhering countries shall make available human and 
financial resources to their National Contact Points so that they can effectively fulfil their 
responsibilities, taking into account internal budget priorities.” Since the specific instance 
was concluded, increased resources have been allocated to the ANCP.   The ANCP  
currently comprises two dedicated staff and three senior officers who devote a proportion 
of their time to the activities of the ANCP.  

Recommendation:  

25. The Investment Committee acknowledges that delays in a process can be legitimate 
and the efforts of an NCP should not be disregarded simply because of an extended process. 
However, in order to promote predictability and transparency, the Investment Committee 

                                                      
7 Consultation between ANCP and OECD Secretariat on 23 January 2018. 
8 Commentary on the Procedural Guidance, para 40.   
9 Consultation between ANCP and OECD Secretariat on 23 January 2018. 
10 Id. 
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recommends that the ANCP communicate and explain reasons for delays to parties to a 
specific instance, when they occur.  

Review Process Procedures 
26. On 2 July 2015, HRLC and RAID submitted a request for review of the handling 
of the specific instance under the ANCPs' review process. The request for review asked 
that the ANCP “reconsider the specific instance complaint against G4S on the exclusive 
basis of the six criteria specified in the OECD [Commentary on the] procedural guidance;” 
and 2) “adhere to the timelines set out in the OECD’s procedural guidance and ensure that 
information provided to the ANCP and relied on to formulate the initial assessment be 
available to both parties.”11  

27. The procedure followed by the ANCP in the review process departed from the 
Review Procedure published on the ANCP’s website at the time.  

28. The Review Procedure at the time stated that the review process will be handled by 
the Oversight Committee. 12 However in fact the ANCP itself led the review process with 
respect to the specific instance. In this respect the ANCP reviewed its own decision and 
drafted the ANCP’s  appeal response.  The ANCP has noted that the Oversight Committee 
was informed of the request for review by RAID and HRLC and consulted with respect to 
the response but that the ANCP played the leading role in the review.13  

29. The Review Procedure at the time stated that the review is limited to analysis of 
procedural issues,14 though the ANCP appeal response did not comment on procedural 

                                                      
11 HRLC and RAID (2 July, 2015) Request for Review of the specific instance complaint- G4S 
Australia Pty Ltd  
12 The ANCPs’ review procedures at the time stated that “[T]he quorum for a Review Panel is three 
and will comprise members of the Oversight Committee.” It also stated that “[a]ny Oversight 
Committee member who has been actively involved in the decision-making process for the 
complaint will not be entitled to participate as a member of the review panel.” Review Procedure - 
Specific Instance Complaints, para 28, ANCP website, accessed 23 January 2018 
https://cdn.tspace.gov.au/uploads/sites/112/2018/08/2001-
2018_AusNCP_Procedures_version_.pdf   

Under the revised procedures this provision has been amended and now provides: “The request for 
review will be referred to a senior executive within the Australian Treasury of at least one level 
higher than the [ANCP] and who was not involved in the handling of the original case. This person 
will be known as the reviewer.” ANCP Specific Instance Procedures, para 7.4 (2018), available at   
https://cdn.tspace.gov.au/uploads/sites/112/2018/07/2018-AusNCP-Procedures-version-2.0-July-
2018.pdf 
13 Consultation between ANCP and OECD Secretariat on 23 January 2018. 
14 The  Review Procedure in place at the time stated that “the review process is intended to identify 
if there were any procedural errors in the ANCP decision-making process and, if so, ensure they are 
corrected where possible”   and that “the review can only deal with procedural errors, and will not 
examine the substance of any ANCP decision.”  Review Procedure - Specific Instance Complaints, 
para 12, 15.   

The revised procedure also  provides that “As the review is strictly procedural, the reviewer will not 
examine the substance of any [ANCP] decision and will not replace the [ANCP] decision with their 
own decision.” ANCP Specific Instance Procedures, para 7.7 (2018)  

https://cdn.tspace.gov.au/uploads/sites/112/2018/08/2001-2018_AusNCP_Procedures_version_.pdf
https://cdn.tspace.gov.au/uploads/sites/112/2018/08/2001-2018_AusNCP_Procedures_version_.pdf
https://cdn.tspace.gov.au/uploads/sites/112/2018/07/2018-AusNCP-Procedures-version-2.0-July-2018.pdf
https://cdn.tspace.gov.au/uploads/sites/112/2018/07/2018-AusNCP-Procedures-version-2.0-July-2018.pdf
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issues raised by HRLC and RAID in their request for review. Instead the response includes 
an assessment of the initial allegations raised in the original complaint filed by HRLC and 
RAID concerning G4S.  Moreover, the ANCP appeal response was not made publicly 
available until October 2017, approximately a year after it was originally issued to the 
parties.15  

30. Finally, the ANCP has indicated that due to the Oversight Committee’s advisory 
involvement with specific instances and inconsistent tenure of Committee members, it 
would not normally be well positioned to undertake such a review.16   

31. Neither the ANCP nor  members of the Oversight Committee  contacted the HRLC 
and RAID at any time between 2 July 2015 and early 2016, during which time the review 
process concerning the specific instance was ongoing, to inform them of what the procedure 
for appeal would entail or to explain that it would depart from the Review Procedure 
publicised on the ANCP website. 

32. Review or appeal procedures are not required under the Procedural Guidance of the 
Guidelines. However, where an NCP chooses to have them they should ensure that a review 
or an appeal is handled in a manner that is consistent with the guiding principles for specific 
instances set out in the Procedural Guidance (in a manner that is impartial, predictable, 
equitable and compatible with the principles and standards of the Guidelines).  

Recommendation: 

33. The Investment Committee recommends that the ANCP, if choosing to have a 
review procedure, respect its own published rules of procedures for such a process. Where 
the ANCP departs from its rules of procedure, the ANCP should communicate with parties 
and explain the reason for the departure.   

2. In the context of handling the specific instance certain actions of the ANCP 

contributed towards a perception of a lack of impartiality and accessibility  

34. The following section sets out certain actions taken by the ANCP which 
cumulatively contributed to a perception of a lack of impartiality and accessibility in the 
context of handling the specific instance.  

Information sharing 
35. The ANCP has noted that, during the initial assessment phase, it did not share 
documentation provided by G4S with HRLC and RAID because it considered this 

                                                      
15 The Review Procedure in place at the time provided that “The final recommendation approved by 
the Oversight Committee will normally be published promptly on the ANCP website, unless the 
Oversight Committee considers there is a good reason to withhold or delay publication or only 
publish a summary.” Id. Para 36.   The revised review procedures provide that “[t]he reviewer will 
prepare a public statement detailing the request for review, the review process undertaken and their 
assessment, including any recommendations, for publication on the [ANCP]website.” ANCP 
Specific Instance Procedures,  para 7.9 (2018) 
16 Consultation between ANCP and OECD Secretariat in January 2018. In the revised specific 
instance procedures of the ANCP this is partially addressed as the review will be undertaken by a 
senior executive within the Australian Treasury. See footnote 12.  
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information to be sensitive and G4S did not consent to share it.17  In this respect the ANCP 
acted in line with its procedures in place at the time which noted that “[i]nformation which 
is sent to the ANCP will be treated confidentially by the ANCP. The information provided 
by each party may be shared with any other party to the complaint during the process of 
assessment, but only with the consent of the party which provided the information. If any 
such information is provided, it will be on condition that it is kept confidential for the period 
of assessment.”18 They also provided that “Unless a good case is made to the ANCP for 
information to be withheld from a party, all the information received by the ANCP from 
the parties or any other person or organisation (whether during the course of a meeting or 
in writing) will be copied to all parties.”19  

36. The Commentary on the Procedural Guidance notes that “[i]n order to facilitate 
resolution of the issues raised, [NCPs should] take appropriate steps to protect sensitive 
business and other information and the interests of other stakeholders involved in the 
specific instance.”20 As such the Procedural Guidance recognises that sensitive business 
information can be protected, redacted or anonymised as needed in the context of a specific 
instance proceeding. However, an NCP should be aware that if one party perceives that an 
NCP has made decisions on the basis of information withheld from one party, that party 
may have concerns about the impartiality of the process. 

Recommendation: 

37.  In order to avoid creating a perception of a lack of impartiality, the Investment 
Committee recommends that when information is withheld from one party and/or when 
withheld information is used as the basis of a decision of the ANCP, the ANCP should 
notify the relevant party and explain why the information was withheld (i.e. why it is 
sensitive).21 It also recommends sharing information between the parties to the extent 
possible, for example through redacting, summarising, or anonymising sensitive 
information as necessary. 

                                                      
17 See Australian Treasury Department Response to OECD Watch Substantiated Submission, 21 
February 2018 (Annex III) 
18 ANCP Procedures, Version 1.0, para 17. The ANCPs revised rules of procedure note that 
“[i]nformation provided by any party to a case will only be shared with the other party to the case 
with the consent of the party that provided the information. If a party does not agree to share 
information, the AusNCP will assess whether this is reasonable in the circumstances and where 
possible, work with the relevant party to excise any sensitive information that may otherwise limit 
the sharing of the information.” See ANCP Specific Instance Procedures, para 9.2 (2018). 
19 ANCP Procedures, Version 1.0, para 16  
20 OECD Guidelines (2011) Procedural Guidance, para. 4  
21  This issue has already been addressed to some extent by the revised rules of procedure of the 
ANCP which provide that  “[i]nformation that cannot be shared between the parties may not be able 
to form part of the [ANCP’s] consideration of the case.” See ANCP Specific Instance Procedures, 
para 9.2 (2018). 
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Initial Assessment  
38. The ANCP did not accept the specific instance for further examination and 
published a final statement on 10 June 2015.  The reasons for not accepting the specific 
instance were as follows:  

a) “[t]he ANCP considers that aspects of the complaint could be interpreted as 
commentary on government policy. However, G4S as service provider is 
not accountable for government policy and other mechanisms exist for review 
and scrutiny of policy. The ANCP is not the most appropriate vehicle for 
resolution of such matters. It is not the role of the ANCP to issue 
commentary, whether intended or otherwise, on government policies or law.” 

b)  “further review of G4S conduct at the MRPC would be unlikely to add further 
value to already extensive reviews” and “there is unlikely to be any new 
information that can be brought to light on its operation of the MRPC”; 

c)  “there have been  various legal proceedings in relation to incidents at the MIRPC, 
some of which [were] ongoing”  and  “it is clearly not appropriate for the ANCP 
to intervene in any way in due legal processes, either domestic or international.”22 

39. The Commentary on the Procedural Guidance provides that “[i]n making  an 
initial assessment of whether the issue raised merits further examination, the NCP 
will need to determine whether the issue is bona fide and relevant to the implementation 
of the Guidelines. In this context, the NCP will take into account: 

a) the identity of the party concerned and its interest in the matter.  

b) whether the issue is material and substantiated. 

c) whether there seems to be a link between the enterprise’s activities and the issue 
raised in the specific instance. 

d) the relevance of applicable law and procedures, including court rulings. 

e) how similar issues have been, or are being, treated in other domestic or 
international proceedings. 

f) whether the consideration of the specific issue would contribute to the purposes 
and effectiveness of the Guidelines.”23 

40. Some of the admissibility criteria included in the Commentary on the Procedural 
Guidance are intentionally broad. For example, whether consideration of a specific issue 
would contribute to the purposes and effectiveness of the Guidelines may call for a wide 
range of issues to be considered, including the scope of the Guidelines and whether the 
issues raised have already been resolved. As such, by taking into account in their initial 
assessment whether the issues raised fall under the scope of the Guidelines and whether 
accepting the complaint would add value the ANCP did not go beyond the six admissibility 
criteria included in the Commentary on the Procedural Guidance.  

                                                      
22 ANCP, Statement by the Australian National Contact Point Specific Instance – G4S Australia 
Pty Ltd, 10 June 2015, https://cdn.tspace.gov.au/uploads/sites/112/2018/02/G4S_aus.pdf  
23 OECD Guidelines (2011), Commentary on the Procedural Guidance, para. 25 

https://cdn.tspace.gov.au/uploads/sites/112/2018/02/G4S_aus.pdf
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Commentary on government policy  
41. The ANCP has noted that NCPs made up of government employees, as is the case 
of the ANCP, may find it challenging to comment on issues which might intersect with the 
policy positions of their government.24 The issue raised in the specific instance vis-a-vis 
government policy and the role of an NCP is a common challenge for NCPs globally. As 
the Guidelines cover the conduct  of enterprises, an issue raised that solely addresses 
government policy or conduct falls outside the scope of the Guidelines. However, as 
the Guidelines’ Human Rights chapter notes: "States have the duty to protect human rights. 
Enterprises should… [r]espect human rights."25 The recommendations of the Guidelines, 
as well as enterprises’ responsibility to respect human rights, represent expectations of 
enterprises which are distinct and separate from government duties. Furthermore, the 
commentary on the Human Rights chapter notes “[a] State’s failure either to enforce 
relevant domestic laws, or to implement international human rights obligations or the 
fact that it may act contrary to such laws or international obligations does not diminish 
the expectation that enterprises respect human rights.”26  

42. It is important that NCPs carefully distinguish the enterprise responsibility to 
respect human rights and the due diligence requirements that accompany that, from the 
broader State duty to protect human rights. The role of NCP is to address the former but 
not to address the latter.  

Recommendation: 

43. Under this process it is not the role of the Investment Committee to evaluate whether 
the ANCP adequately distinguished the corporate responsibility to respect human rights 
from the state duty to protect human rights with regard to its decision not to accept the 
specific instance for further examination.   

44. However, in order to ensure that this distinction is respected and to avoid 
perceptions of a lack of impartiality, the Investment Committee recommends that, where 
relevant, the ANCP should strive to clearly articulate how it distinguishes issues of 
corporate responsibility from issues of state duty in its public statement(s). 

Parallel proceedings 
45. In its final statement, the ANCP states that “[there] have been various legal 
proceedings in relation to incidents at the MIRPC, some of which are ongoing […]”27  

46. The ANCP concluded that "It is clearly not appropriate for the ANCP to intervene 
in any way in due legal processes, either domestic or international.”28  

47. The Commentary on the Procedural Guidance provides: 

                                                      
24 Consultation between ANCP and OECD Secretariat on 23 January 2018.  
25 OECD Guidelines (2011), Chapter IV, para 1 
26 Id. para 38.  
27 ANCP, Statement by the Australian National Contact Point Specific Instance – G4S Australia Pty 
Ltd, 10 June 2015 
28 Id. 
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“When assessing the significance for the specific instance procedure of other domestic or 
international proceedings addressing similar issues in parallel, NCPs should not decide 
that issues do not merit further consideration solely because parallel proceedings have 
been conducted, are under way or are available to the parties concerned. NCPs should 
evaluate whether an offer of good offices could make a positive contribution to the 
resolution of the issues raised and would not create serious prejudice for either of the 
parties involved in these other proceedings or cause a contempt of court situation.”29  

Recommendation: 

48. Under this process it is not the role of the Investment Committee to evaluate the 
ANCP’s assessment that an offer of good offices would represent an intervention in due 
process with respect to other ongoing proceedings. However the Investment Committee 
recommends that, in order to avoid creating a perception of a lack of accessibility, 
whenever the ANCP decides that accepting a specific instance would not further the 
Guidelines and/or could cause serious prejudice to ongoing proceedings, the ANCP should 
strive to clearly articulate the reasons for such a position in its public statement(s).30    

Reliance on statement of G4S in ANCP appeal response  
49. The ANCP appeal response makes reference to statements or documents by G4S 
to support conclusions in several parts of the document.  

50. For example, it notes that “G4S' publicly available Human Rights Policy states 
that ‘G4S is committed to fulfilling its responsibilities on human rights in all of its 
companies around the world by applying the United Nations Guiding Principles on 
Business and Human Rights (2011) across all of our businesses.’ The ANCP is satisfied 
that G4S is committed to its Human Rights Policy and has attempted to maintain basic 
human rights standards at the MIRPC within the scope of its own control.”   

51. The ANCP appeal response also notes that “[t]he actions G4S stated it took show 
that attempts to prevent impacts were made […] The ANCP notes that through actively 
participating in and complying with the findings of the various reviews that have been 
conducted into the events of 16 to 18 February 2014, G4S has sought to address and 
remediate any adverse impacts that occurred, irrespective of who was responsible for 
such impacts.”  The various  reviews referenced are the Senate Inquiry report into the 
Incident at the Manus Island Detention Centre from 16 February to 18 February 2014 (dated 
11 December 2014)31 and a Report by Robert Cornall AO to the Secretary of the 

                                                      
29 OECD Guidelines (2011), Commentary on the Procedural Guidance, para 26 
30 The revised specific instance procedures of the ANCP do not reference parallel proceeding but 
note that “Where the case was rejected, the final statement will also include an explanation of how 
the submission was assessed…” See ANCP Specific Instance Procedures, para 5.3(2018). 
31 The Senate inquiry report includes an analysis of the role of the contractor (G4S), subcontractor 
and service provider’s involvement and response with regard to incidents at the MIRPC. Senate 
Inquiry report into the Incident at the Manus Island Detention Centre from 16 February to 18 
February 2014 (11 December 2014) 

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_A
ffairs/Manus_Island/Report 

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Manus_Island/Report
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Manus_Island/Report
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Department of Immigration and Border Protection, dated 23 May, 2014.32 However  neither 
of these reviews  resulted in recommendations targeted at G4S and neither review 
resulted in remediation at MIRPC by G4S for adverse impacts associated with the 16-
18 February 2014 events. 

Recommendation: 

52. Under this process is not the role of the Investment Committee to evaluate the 
ANCP’s conclusions with regard to the ANCP appeal response. However the Investment 
Committee recommends that in order to avoid creating a perception of a lack of 
impartiality, the ANCP should ensure that if conclusions of fact are made in a specific 
instance statement, they should be based (and appear to be based) on more than the 
assertions of one party. 

VII. SUMMARY OF FINDINGS AND RECOMMENDATIONS 

53. The Investment Committee finds that in the handling of the specific instance: 

1. In certain respects, the ANCP did not act transparently or predictably with respect 
to indicative timelines and in not following its review process procedures; and 

2. Certain actions of the ANCP contributed towards a perception of a lack of 
impartiality and accessibility. 

54. To promote transparency and predictability the Investment Committee 
recommends that: 

 

a)  The ANCP communicate and explain reasons for delays to parties to a specific 
instance, when they occur. 

b)  The ANCP, if choosing to have a review procedure, respect its own published rules of 
procedures for such a process. Where the ANCP departs from its rules of procedure, the 
ANCP should communicate with parties and explain the reason for the departure.   

55. To build trust with parties and avoid perceptions of lack of impartiality and 
accessibility Investment Committee recommends that: 

a) when information is withheld from one party and/or when withheld 
information is used as the basis of a decision of the ANCP, the ANCP 
should notify the relevant party and explain why the information was 
withheld (i.e. why it is sensitive).  It also recommends sharing information 
between the parties to the extent possible, for example through redacting, 
summarising, or anonymising sensitive information as necessary. 

                                                      
32  The Cornall review investigates the conditions leading up to incidents at the MIRPC and 
provides an overview of G4S’s responsibilities with respect to the security and day-to-day 
management of the MIRPC .Report by Robert Cornall AO to the Secretary of the Department of 
Immigration and Border Protection (23 May, 2014) 
https://www.homeaffairs.gov.au/ReportsandPublications/Documents/reviews-and-
inquiries/review-robert-cornall.pdf 

https://www.homeaffairs.gov.au/ReportsandPublications/Documents/reviews-and-inquiries/review-robert-cornall.pdf
https://www.homeaffairs.gov.au/ReportsandPublications/Documents/reviews-and-inquiries/review-robert-cornall.pdf
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b) where relevant,  the ANCP should strive to clearly articulate how it 
distinguishes issues of corporate responsibility from issues of state duty in 
its public statement(s). 

c) whenever the ANCP decides that accepting a specific instance would not 
further the Guidelines and/or could cause serious prejudice to ongoing 
proceedings, the ANCP should strive to clearly articulate the reasons for 
such a position in its public statement(s) 

d) the ANCP should ensure that if conclusions of fact are made in a specific 
instance statement, they should be based (and appear to be based) on more 
than the assertions of one party. 
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ANNEX I: PROCEDURE FOR CONSIDERING SUBSTANTIATED SUBMISSIONS 

The Procedural Guidance provides that: “The [Investment] Committee will, with a view to 
enhancing the effectiveness of the Guidelines and to fostering the functional equivalence 
of NCPs: […] b) consider a substantiated submission by an adhering country, an advisory 
body or OECD Watch on whether an NCP is fulfilling its responsibilities with regard to its 
handling of specific instances.”33 

The Decision of the Council on the OECD Guidelines for Multinational Enterprises 
(Council Decision) provides that “[t]he [Investment] Committee shall not reach 
conclusions on the conduct of individual enterprises.”34 In addition the Commentary on the 
Procedural Guidance provides that “[t]he non-binding nature of the Guidelines precludes 
the [Investment] Committee from acting as a judicial or quasi-judicial body. Nor should 
the findings and statements made by the NCP (other than interpretations of the Guidelines) 
be questioned by a referral to the Committee.”35  

The procedure for considering substantiated submissions on whether an NCP is fulfilling 
its responsibilities with regard to its handling of specific instances is as follows36:  

 Where the Investment Committee receives a submission under section II.2b) or c) 
of the Procedural Guidance, it will request the [Working Party on Responsible 
Business Conduct] WPRBC to provide a draft response.  

 The draft response will be prepared by the Secretariat, in consultation with the 
Bureau of the Working Party.  

 The Secretariat and the Bureau will seek the views of the country or stakeholder 
which made the submission, and those of the relevant NCP. The Secretariat will 
also hold consultations with other NCPs and stakeholders, where appropriate.  

 The draft response will be submitted to the Investment Committee. The Investment 
Committee will adopt a final response, and will, as necessary, make 
recommendations to improve the functioning of the NCP in question. The 
Committee may wish to discuss the issue with stakeholders before adopting a final 
response. As specified in Section II.4 of the Procedural Guidance, the Committee 
will not reach conclusions on the conduct of individual enterprises.  

 The response from the Investment Committee will be transmitted to the country or 
stakeholder that made the submission and the Investment Committee delegate of 
the country of the NCP concerned, as well as to the WPRBC and the Annual 
Meeting of NCPs.  

 The response of the Investment Committee will contain a summary with key 
findings and recommendations, which will be included in the Annual Report to the 
Council. The full response of the Investment Committee will be declassified.  

In line with this procedure, this response has been prepared by the Secretariat, following 
an initial consultation with the WPRBC bureau. The Secretariat sought the views of OECD 

                                                      
33 OECD Guidelines for Multinational Enterprises (2011), Procedural Guidance paragraph II.2 b)  
34  Decision of the Council on the OECD Guidelines for Multinational Enterprises II.4 and 
Commentary on the Procedural Guidance, para 44 
35 Id. Commentary on the Procedural Guidance, para 44 
36 “Addressing issues relating to the functioning and performance of NCPs” 
[DAF/INV/RBC(2015)1] 

https://one.oecd.org/document/DAF/INV/RBC(2015)1/en/pdf
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Watch, HRLC and RAID during a call organised on 22 January 2018 and call organized 
with OECD Watch and the WPRBC bureau on 3 April 2018.  The Secretariat also sought 
the views of the ANCP during a call organised on 23 January 2018 and through an in-
person meeting with the WPRBC bureau on 6 March 2018. The ANCP was also invited to 
provide a written response to the submission from OECD Watch regarding the conduct of 
the ANCP.   

A first draft of this document [DAF/INV/RBC(2018)9] was discussed by the WPRBC on 
7 March 2018 and comments were provided in writing following the discussion up to 28 
March 2018. On this basis, a revised draft [DAF/INV/RBC(2018)9/REV1] was circulated 
by written procedure to the WPRBC on 3 July 2018. Delegates were invited to provide any 
additional comments by 23 July 2018. The current document has been revised to take into 
account additional comments provided by Australia.   

This document was shared for approval and discussed during the 25 October 2018 meeting 
of the Investment Committee.  

  

https://one.oecd.org/document/DAF/INV/RBC(2018)9/en/pdf
https://one.oecd.org/document/DAF/INV/RBC(2018)9/REV1/en/pdf
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ANNEX II: OECD WATCH SUBSTANTIATED SUBMISSION 
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ANNEX III: RESPONSE TO OECD WATCH SUBSTANTIATED SUBMISSION 
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