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1. In your view, what makes a National Contact Point (NCP) successful?  

  Stakeholder awareness of the NCP and its work. 
The NCP acting consistently with the OECD Guidelines.  

7. Do you have any other views for the ANCP Review to consider?  

  

The Australian NCP, compared with many other NCPs from 'equivalent' countries, is far less active. This is 
apparent in both the minimal actions/events and, when it does something, in teh extent to which the 
Guidelines are advanced. My *guess* is this is largely due to the lack of resources (ie. how the government 
has decided to fund and structure the NCP). In such a situation, the very limited work makes sense 
because at least the NCP can be consistent. However an NCP can do so much more in assisting 
responsible business conduct and, if the Australian Government is serious about that objective, then there 
should be a significant increase in the NCPs resources (financial and human), profile, and caseload. 
I will submit a longer letter responding to the various points requested, and also with some other ideas for 
the review. I regret that this will not be able to be provided by the 21 July deadline you have indicated, but 
aim to get this to you before 30 July.  
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Dear Ms Newton 
 
Submission to 2017 Review of Australian National Contact Point 
 

[1] provide the 
following submission in relation to the review. In summary: 

(a) it appears the key problem for ANCP) is a 
lack of resources being provided by Government: see paragraphs [12] [13] 
below; 

(b) without adequate resources, the ANCP is unable to conduct its work properly, 
and certainly not successfully: [4]-[6]; 

(c) 
directions [6], and what the Australian Government advocates [7]; so the 
ANCP must be better resourced: [14]; 

(d) there should be greater Government coherence with the objectives of the 
[8] & [16]; 

(e) despite the resourcing inadequacies, there are ways in which the ANCP could 
increase its influence and reach, particularly through Final Statements [20], and 
its website: [23]; and 

(f) I support and encourage the recommendations in the recent report The 
Australian OECD National Contact Point: How it can be reformed: [33]. 

Background 

[2] I am a member of the Academic Network for the OECD Guidelines on Multinational 
Enterprises (Guidelines). I am also a barrister and adjunct academic, doing work and 
research relating to business and human rights. While this submission is informed by 
my experience, it is made in my personal capacity and not on behalf of any 
organisation with which I am associated. 

mailto:john@southalan.net
mailto:ancp@treasury.gov.au
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[3] In relation to the questions on which you sought submissions, I make the following 
points.  

1. What makes a National Contact Point (NCP) successful? 

[4] Fundamentally, no NCP can be successful in fulfilling the role required by the 
Guidelines unless the NCP has the capacity to do that work. Capacity  in both human 
and financial resources, which enable the NCP to have people to do the work of the 
NCP in promoting and implementing the Guidelines. Therefore, determining NCP 
success entails understanding what is required of an NCP under the Guidelines.  

 

[5] The best guidance comes from the Guidelines themselves, with its statements that 
The role of National Contact Points (NCPs) is to further the effectiveness of the 
Guidelines. NCPs will operate in accordance with core criteria of visibility, 
accessibility, transparency and accountability 1 which it further explains. 

Visibility. ... Governments are expected to publish information about their NCPs and 
to take an active role in promoting the Guidelines, which could include hosting 
seminars and meetings on the instrument. ... 

Accessibility. Easy access to NCPs is important to their effective functioning. This 
includes facilitating access by business, labour, NGOs, and other members of the 
public. ... 

Transparency. Transparency is an important criterion with respect to its contribution to 
the accountability of the NCP and in gaining the confidence of the general public. 
Thus, as a general principle, the activities of the NCP will be transparent. ... 
Outcomes will be transparent unless preserving confidentiality is in the best interests 
of effective implementation of the Guidelines. 

Accountability. A more active role with respect to enhancing the profile of the 
Guidelines  and their potential to aid in the management of difficult issues between 
enterprises and the societies in which they operate  will also put the activities of 
NCPs in the public eye. Nationally, parliaments could have a role to play. Annual 
reports and regular meetings of NCPs will provide an opportunity to share 

2  

[6] The OECD, through its constituent governments and bodies, recognise that these 
core criteria cannot be met with the NCPs being adequately resourced, and so the 

human and financial resources to their National Contact Points so that they can effectively fulfil their 
responsibilities 3 

                                                           
1 Guidelines, II. Implementation Procedures, Procedural Guidance, I. National Contact Points. 
2 Guidelines, Commentary on the Implementation Procedures of the OECD Guidelines for Multinational Enterprises, 

para 9. 
3 Amendment of the Decision of the Council on the OECD Guidelines, I National Contact Points, [4] (emphasis added). 
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[7] That governments should be improving their NCPs is without doubt.  

(a) 
mechanisms for providing access to remedies including the National Contact 
Points (NCPs) for the OECD Guidelines for Multinational Enterprises. In 
order to do so, the G7 will encourage the OECD to promote peer reviews and 
peer learning on the functioning and performance of NCPs. We will ensure 

4 

(b) Australia was one of the G20 members at the recent 2017 meeting, which 
agreed and stated as follows. 

27. We underline the responsibility of businesses to exercise due diligence in line 
with the UN Guiding Principles, the ILO MNE Declaration and, where 
applicable, the OECD Guidelines, and we encourage our businesses to report 
on these due diligence procedures. ... 

28. We underline the importance of providing access to remedy. We will 
encourage the establishment of non-judicial grievance mechanisms and 
welcome the development of national focal points to promote the use of the 
ILO MNE Declaration and its principles whenever appropriate. Countries 
amongst us that adhere to the OECD Guidelines will strengthen and 
increase the visibility of the OECD National Contact Points.5 [emphasis 
added] 

[8] There is an important role for any government with an NCP to ensure policy 
coherence on responsible business conduct.6 Various examples are summarised in the 

s implementation. 

 Responsibility for 
Sustainable Development, a multi stakeholder platform committed to 
economic, social and environmental development, through the promotion of 
business and social responsibility. ... 

The Norwegian NCP engages in ongoing domestic responsible business conduct 
processes to ensure that the OECD Guidelines and the NCP are mentioned in an 
appropriate way. The NCP sends comments and suggestions to governmental 
documents, plans and reports... 

In France, the CSR Ambassador responsible for the creation of a NAP on business 
and human rights is also a member of the NCP. ... 

In 2014 Canada released its Enhanced Corporate Social Responsibility (CSR) 

Social  ... The CSR strategy 
                                                           
4 Leaders  Declaration G7 Summit (8 June 2015), p5. 
5 Towards an Inclusive Future: Shaping the World of Work (G20 Labour and Employment Ministers Meeting, 19 May 

2017). 
6 Policy coherence is crucial to ensure effective design and implementation of policies to promote responsible 

business conduct (RBC), including corporate respect of human rights Concept note on National Action Plans on 
Business and Human Rights (NAPs) to enable policy coherence for responsible business conduct, Roundtable for Policy Makers, 
28 June 2017, OECD Global Forum on Responsible Business Conduct. 
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 objectives. 
Importantly under the strategy companies are encouraged to participate in the NCP 

 practices 
and refuse t  resolution 
processes, Government of Canada support in foreign markets will be 
a specific instance concluded by the Canadian NCP in 2015, this was invoked for the 
first time against a company that refused to engage in dialogue through the NCP.7 

Other examples include the following. 

 Committee on Corporate Social Responsibility, a consultative body, 
together with the Ministry of Economic Affairs and Employment, act as the Finnish 
NCP.8 

In 2016 six ECAs (Austria, Canada, the Netherlands, Slovenia, Sweden/SEK and the 
United States) reported having a formal process for considering, where appropriate, 
any statements or reports from their NCP...9 

[9] The ANCP, itself, identifies the importance of much of the above in its work. This is 
apparent from its website which states. 

The ANCP's role includes encouraging the effective implementation and promotion 
of the Guidelines. In doing this, the ANCP undertakes the following activities: 
... 
 conducts seminars and consultation sessions on the Guidelines with business, 

NGOs, other government departments and agencies, and the interested public; 

 responds to any enquiries about the Guidelines and ensures that the Guidelines 
are accessible; 

... 
 reports annually to the OECD Investment Committee on its activities; 

... 
 prepares reports of findings and a statement of outcome for complaints. 

The ANCP is committed to carrying out these responsibilities in accordance with the 
Guidelines requirement for National Contact Points to be visible, accessible, 
transparent, and accountable.10 

Australian Government context 

[10] There are repeated statements from the Australian Government about the importance 
of human rights to business, and the role of the Guidelines. 

(a) In 2014, the Government co-

                                                           
7 OECD, Implementing the OECD Guidelines for Multinational Enterprises (21 June 2016), 83-85. 
8 OECD 2017 (n6 above), p2. 
9 OECD, Annual Report on the OECD Guidelines for Multinational Enterprises 2016, 21. 
10 http://www.ausncp.gov.au/content/Content.aspx?doc=ancp/implementation.htm  

http://www.ausncp.gov.au/content/Content.aspx?doc=ancp/implementation.htm
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the [UN] Guiding Principles [on Business and Human Rights], including to 
develop a national action plan or other such framework 11 

(b) The Attorney- The Australian Government believes 
that business and respect for human rights go hand in hand. Businesses must 
comply with all Australian laws. In addition, under international law, the 
government is obliged to ensure that non-state actors, including businesses, 

12 

(c) The Australian Government 
expects all entities operating in Australia to maintain the highest standards of 
corporate behaviour, irrespective of whether those entities are Australian or 

13 

(d) The Guidelines indicate that governments should  responsible 
business conduct. This is actively accepted and promoted by the Australian 
Government which publicly 
responsible business conduct in a number of ways, including by ... 
Encouraging businesses to adhere to voluntary guidelines and codes of 

14 

[11] Despite these international and domestic statements, nowhere on the Attorney 
 about business and human rights15 is there a reference to the ANCP.16 

attitude to 
as does that a quick google search struggles to identify any Commonwealth agency 
website that indicates the existence of the ANCP and its role.17  

[12] The most recent report from the ANCP that I was able to find, from 2015,18 indicated 
that the ANCP has no dedicated staff members and that challenges to fulfilling its 
mandate are the lack of financial resources and capacity.19 The fact this is from a 

reinforces the disjuncture between what the Government says and what appears to 
be the practice. 

                                                           
11 Human rights and transnational corporations and other business enterprises (23 June 2104, A/HRC/RES/26/22), [2]. 
12 https://www.ag.gov.au/RightsAndProtections/HumanRights/Pages/Business-and-Human-Rights.aspx  
13 https://firb.gov.au/resources/investor-obligations/  
14 https://www.ag.gov.au/RightsAndProtections/HumanRights/Pages/Business-and-Human-Rights.aspx  
15 https://www.ag.gov.au/RightsAndProtections/HumanRights/Pages/Business-and-Human-Rights.aspx  
16 There is a link to the Guidelines replicated on the ANCP

http://www.ausncp.gov.au/content/Content.aspx?doc=oecd_guidelines.htm ) 
17 This is from examining 

Interestingly, there were some non-government references to it (although outdated) on 
http://accessfacility.org/national-contact-point-australia . The one exception was a FIRB document found under 

https://firb.gov.au/resources/investor-obligations/fact-sheet-6/ 
18 Report to the OECD, 2015. 

http://www.ausncp.gov.au/content/publications/reports/reports_to_OECD/ANCP_Annual_Report_to_OECD
_2015.pdf  

19 ibid, p5. 

https://www.ag.gov.au/RightsAndProtections/HumanRights/Pages/Business-and-Human-Rights.aspx
https://firb.gov.au/resources/investor-obligations/
https://www.ag.gov.au/RightsAndProtections/HumanRights/Pages/Business-and-Human-Rights.aspx
https://www.ag.gov.au/RightsAndProtections/HumanRights/Pages/Business-and-Human-Rights.aspx
http://www.ausncp.gov.au/content/Content.aspx?doc=oecd_guidelines.htm
http://accessfacility.org/national-contact-point-australia
https://firb.gov.au/resources/investor-obligations/fact-sheet-6/
http://www.ausncp.gov.au/content/publications/reports/reports_to_OECD/ANCP_Annual_Report_to_OECD
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[13] Various parties -resourcing.20 The most 
comprehensive assessment was in the recent report, The Australian OECD National 
Contact Point: How it can be reformed,21 which summarised:  

by Australian business abroad is failing. This report finds that the Australian National 
Contact Point is tucked away in Treasury and barely resourced.  The majority of 
compl 22  

Catherine Branson, former President of the Human Rights Commission and Federal 
Court Judge, considers the Australian Government is not 

23 That assessment was made 2014, but no subsequent 
developments indicate otherwise. 

(a) The latest OECD Annual Report on the Guidelines shows that many 
comparable countries staff their NCP in orders of magnitude more than the 

(part-time) worker, Canada has 8 (2 
FT and 6 PT), the UK has 3 (2 FT) and the US has 3 (all FT). Many other 
countries, smaller than Australia in population and income, also have more 
(full time) staff to enable their NCP to perform its work.24  

(b) lack of staffing and resources of course affects the work it can 
Part of the NCP mandate is to promote 

the Guidelines and to handle enquiries. In 2016, a total of 113 promotional 
events were hosted by NCPs. A total of 17 NCPs did not host any 
promotional events compared to 22 NCPs in the last reporting period 25 It 
perhaps unsurprising to learn that the ANCP was one of those indicated as in 
the minority of hosting no promotional events. 

(c) The inadequate resourcing, and result
comparison to other NCPs and what the Guidelines require, is well 
documented in the recent Corporate Accountability Research report.26 

[14] All the above shows the most important issue for s 
to receive adequate Government resourcing, which means more staff and dedicated 
funding. The ANCP seems unable to meet the Guidelines  core criteria (see [5] above) 
and must be better resourced to enable that to occur. 

                                                           
20 eg. Oxfam, Strengthening the Australian National Contact Point, 

http://www.aph.gov.au/DocumentStore.ashx?id=f464992a-cb1c-4c40-90ab-e513d312d21b ; Implementing the UN 
Guiding Principles on Business and Human Rights in Australia: Joint Civil Society Statement (Australian Human Rights 
Commission, August 2016), 7.4(c). 

21 K Zornada, 2017, Corporate Accountability Research, Non-Judicial Human Rights Redress Mechanisms Project. 
22 https://corporateaccountabilityresearch.net/report-xx-ancp 
23 Flinders Law Journal 187, 197. 
24 OECD, Annual Report on the OECD Guidelines for Multinational Enterprises 2016, 38-39. 
25 ibid, 41. 
26 See n21 above. 

http://www.aph.gov.au/DocumentStore.ashx?id=f464992a-cb1c-4c40-90ab-e513d312d21b
https://corporateaccountabilityresearch.net/report-xx-ancp
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2. Problematic aspects of the ANCP current structure or location? 

[15] I do not consider these significant issues while the key limitat
is resourcing, which I have addressed above. 

[16] However, 
better engagement and coherence with objectives of responsible business conduct 
which is the reason for the Guidelines. There are various examples of Australian 
agencies acting in a way which runs counter to the Guidelines and ANCP work.27 The 
examples identified above, at [8], could be considered by the ANCP and Government 
to identify and use structures which would contribute to the greater achievement of 
enterprises acting consistently with the Guidelines. 

3. What administrative structure will work best for the ANCP? 

[17] As above, in my view this is not a significant issue because I suspect that resources 
rather than structure is the key limitation on the  

[18] You requested submissions on the advantages and disadvantages of a proposed NCP 
model,  ability to handle specific instances (complaints) and 
promote the Guidelines; and any comparative models proven to be effective (e.g. 
other NCPs or non-judicial mechanisms for redress) assume you are familiar with 
chapter on NCP Structures in the OECD
Guidelines,28 and I think the observations in there will best inform what conclusions 
the review may wish to make to Treasury. 

4. How can ANCP engage most effectively? 

[19] Even given the resourcing limitations, there are still ways in which the ANCP could 
to increase its engagement and promotion of the Guidelines.  

[20] Engagement and promotion can be assisted through the drafting and use of Final 
Statements. These can help in not only addressing issues to the specific parties but 
also providing broader knowledge of matters the ANCP has examined. That would 
contribute to raising awareness of relevant matters without other parties having to 
individually contact the ANCP over these. This kind of dynamics was reinforced in 
the latest OECD Annual Report on the Guidelines. 

Final statements can be an important tool regardless of whether cases are accepted 
for further examination as inclusion of recommendations and determinations can 
help enterprises better understand the Guidelines and what steps they can take to 

                                                           
27 

Ponzi scandal sparks Austrade rethink after Pearls 
swindle (The Australian, A Klan, 10 January 2017 http://www.theaustralian.com.au/national-affairs/foreign-
affairs/ponzi-scandal-sparks-austrade-rethink-after-pearls-swindle/news-
story/b1fcb03f30627b426e0d858307063495 ). 

28 OECD, Implementing the OECD Guidelines for Multinational Enterprises (21 June 2016), 67-75. 

http://www.theaustralian.com.au/national-affairs/foreign
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better observe them. Recommendations can be made by NCPs on the 
implementation of the Guidelines. In particular if the parties fail to reach agreement 
or if the NCP finds that one or more of the parties to the specific instance is 
unwilling to engage or to participate in good faith the NCP will make 
recommendations as appropriate in the public statement. 

Determinations can be made by NCPs to indicate that a company has not fulfilled 
the recommendations of the Guidelines. Final statements were published for 34 of 
the 38 (89%) cases that were closed in 2016. ... Of the 22 final statements published 
for concluded cases, 13 (59%) included recommendations. Recommendations are 
especially useful in cases where parties have not been able to engage or come to a 
resolution. Determinations of whether an enterprise observed or did not observe the 
Guidelines were included in seven of the 22 final statements (32%).29 

[21] This type of role for Final Statements is also giving greater transparency to decision-
making. That would contribute to the Proactive agenda which the OECD is expecting 
of NCPs, relevant parts of which are extracted below. 

The proactive agenda is a new prospective dimension added in the 2011 update that 
contributes to problem solving, as well as the avoidance of problems, in a broader 
context than the specific instance procedures. The proactive agenda complements 
the specific instance procedure by helping enterprises identify and respond to risks of 
adverse impacts associated with particular products, regions, sectors or industries. 

... 

Proactive agenda projects include:  
 Extractive sector stakeholder engagement 
 Financial sector due diligence 
 Responsible garment and footwear supply chains 

 Responsible investment in agricultural supply chains30 

[22] The first and last of those projects  are areas in which Australia has considerable 
activity from multinationals and also experience in regulation. This suggests specific 
instances might be expected to arise, and therefore also the value of ANCP 
engagement and focus in these areas.  

[23] More use could be made of the ANCP website to enable the public and interested 
 resources for any 

greater  engagement. Types of matters this may include are as follows. 

(a) 
reports to its Advisory Committee (with confidential material redacted). 

(b) Including links, and greater exposure, to the useful material produced by the 

                                                           
29 OECD, Annual Report on the OECD Guidelines for Multinational Enterprises 2016, 30-31. 
30 http://mneguidelines.oecd.org/proactiveagenda.htm . 

http://mneguidelines.oecd.org/proactiveagenda.htm
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31 but, even on that page, do not appear to have any 
hyperlinks to the OECD documents.  As noted earlier, given the Australian 
experience and prevalence in extractives and agriculture, for these 

seems to be failing to get what could be considerably more use from these 
documents. I
to get to inform and engage the relevant industry sectors and related 
government agencies. 

5. Extent of my engagement with Guidelines or the ANCP 

[24] I refer to, and use, the Guidelines in my work, research and teaching - the majority of 
which is to an Australian audience. Without exception, whenever I raise or discuss 
the Guidelines, the people with whom I am engaging have no idea of their existence, 
relevance nor the role of the ANCP.  

[25] To give some context for that observation, areas in which I use and discuss the 
Guidelines include: 

(a) advice and representation of clients (including companies, communities, 
NGOs, and government agencies) regarding land and resources disputes in 
Australia; 

(b) teaching human rights and extractives at a post-graduate level at the University 
of Western Australia,32 where most of the recent class involved staff from 
international extractives companies, government agencies and NGOs; 

(c) writing articles and papers on the area of human rights and business (the most 
recent being Human rights and business lawyers: The 2011 watershed  ); and 

(d) giving presentations and papers about the Guidelines to conferences and 
events, including the annual conferences of the World Initiative of Mining Lawyers 
(June 2017, Spain34) and WA Branch of the Australian Mining and Petroleum 
Lawyers Association (May 2017, Perth35), a legal seminar on Innovation in Land Use 
(June 2017, Perth36), seminar Human rights law and Mining (March 2015, Chile37), 
and a class on OECD Guidelines for Multinational Enterprises: The Claytons 
Regulation (February 2016, USA38). 

[26] As you can appreciate, from the relevant audiences above, this involves considerable 
contact with companies and lawyers who one might expect to have some familiarity 

                                                           
31 http://www.ausncp.gov.au/content/Content.aspx?doc=guidance.htm . 
32 http://www.law.uwa.edu.au/executive/seminars/human-rights-law-an-extractives-operations . 
33 Australian Law Journal (December 2016), pages 896-899 of which address the Guidelines. 
34 Paper and slides attached. 
35 https://www.ampla.org/documents/item/1487 (program). 
36 https://www.docdroid.net/lQynKFe/170629-southalan-slides.pdf (presentation). 
37 Organised by the Centre for Public Policy, Santiago 

https://www.researchgate.net/publication/303994769_Human_rights_law_and_Mining . 
38 In the course Comparative Environmental Law (Sturm College of Law, Denver University, 16 February 2016). 

http://www.ausncp.gov.au/content/Content.aspx?doc=guidance.htm
http://www.law.uwa.edu.au/executive/seminars/human-rights-law-an-extractives-operations
https://www.ampla.org/documents/item/1487
https://www.docdroid.net/lQynKFe/170629-southalan-slides.pdf
https://www.researchgate.net/publication/303994769_Human_rights_law_and_Mining
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with the Guidelines. Certainly, in some 
with, there is sometimes knowledge of the Guidelines by those in sustainability, 
reporting or PR areas. But that knowledge seems absent (at least in my experience) at 
the operational, and advice, level of these companies. Thus, the Guidelines have no 
effect or, or use for, the acts and decisions of these companies.  

[27] That reality, obviously, requires work from all interested parties. I endeavour to 
increase knowledge and use of the Guidelines in my work (described above). I 
consider the ANCP could also do more in increasing awareness and use of the 
Guidelines, some ideas of which I noted in the section above. 

6. ANCP support to complainants and MNEs when handling complaints? 

[28] While the ANCP remains significantly under-resourced, I consider an important 
aspect will be consistency.  

(a) There is some prudence in the ANCP seeking consistency in how matters are 
handled rather than a lottery of one matter being progressed and everything 
else having unequal treatment.  

(b) I assume it is impossible for the ANCP to provide advice or assistance to 
individual parties on a case-by-case basis. Access to mediators is important, 
and resources might prudently be prioritised for that. Where the ANCP does 
have ability to progress a matter, that should be chosen strategically rather 
than just what is the next in line. 

(c) If that does occur, then that process should be publicly and transparently 
acknowledged. That is  the ANCP should identify where it has insufficient 
resources to be able to progress matters, rather than simply delaying dealing 
with things or making 
but which do not accord with the Guidelines. 

(d) The website could provide more -  
 

7. Any other views 

[29] There are some previous decisions of the ANCP which seem inconsistent with 
, and attention to these may 

assist in focussing areas for improvement. 

[30] CFMEU  Xstrata matter is a final statement which 
provides no guidance as to what responsible business should do because the 
document effectively just recorded that that particular company did not wish to 
engage.39 As noted above, even where a company does not engage, the NCP can use 

                                                           
39 Statement, 8 June 2011. 
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final statements to increase others awareness of what compliance with the Guidelines 
involves. 

[31] Human Rights Law Centre  G4S Australia matter 
indicates approaches considerably out of step with other NCPs. Particular aspects of 
this include the following. 

(a) The ANCP considers that aspects of the complaint could be interpreted as 
40 Most complaints or litigation involving 

a government or government-contracted service could be interpreted as a 
comment on government policy. That does not mean the matter is devoid of 
valid grounds which be addressed, particularly where that the alleged 
commentary is only  

(b) As G4S has not operated the facility since March 2014, there is unlikely to be 
any new information that can be brought to light on its operation of the 
MRPC 41 A specific instance, and its handling, need not be limited to the 
particular site, but still have very useful observations regarding: (i) remedy, (ii) 
those events or issues occurring elsewhere, and (iii) future guidance for other 
enterprises involved in detention. 

(c) 
some of which are ongoing including: [a civil proceeding and class action in 
the Victorian Supreme Court and legal proceedings in Papua New Guinea] ... 
It is clearly not appropriate for the ANCP to intervene in any way in due legal 
processes, either domestic or international .42 Legal proceedings focus on the 
domestic law of the court hearing those proceedings 
jurisdictional limits. The Guidelines require companies to meet international 
standards which exceeds domestic law. Other NCPs have been able to address 
relevant aspects without interfering with domestic legal processes.43 I note the 
class action has recently settled with the company being one of the defendants 

will pay $70 million ... to resolve the claims of all group members 44 
which suggests the company had some responsibility for the impacts suffered. 
These were impacts which, some years earlier, the ANCP considered it was 
unable to address. 

in that matter opens with a paragraph on the purpose of the 
Guidelines which the ANCP describes The Guidelines aim to develop ... mutual 
confidence between multinational enterprises and the societies in which they 
operate 45 The actions and statements in this matter do not meet that 
identified purpose. 

                                                           
40 Statement by ANCP Specific Instance  G4S Australia Pty Ltd, 10 June 2015, p3. 
41 ibid, p3. 
42 ibid, p3. 
43 eg. OECD, Implementing the OECD Guidelines for Multinational Enterprises (21 June 2016), 51-52. 
44 Supreme Court of Victoria Notice of Proposed Settlement: Manus Island class action (July 2017), p2. 
45 ibid, p1. 
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[32] IndustriALL and Ansell Limited, 
indicates a more encouraging approach. Even though there were legal proceedings 
ongoing, the ANCP assisted in mediation and this was explained in the Final 
Statement.  

[33] I have recently skimmed the report The Australian OECD National Contact Point: How 
it can be reformed published by Corporate Accountability Research.46 The analysis and 
recommendations in there appear to be well researched and offer useful and 
important recommendations. I support the 21 recommendations for reform identified 
in that report.47 

Closing 

[34] Thank you for the opportunity to make submissions on the review. I realise these are 
after the advertised deadline but, as my short submission on your website indicated, 
these more detailed comments were coming. I hope that they are of use to the review. 

[35] If you have any questions regarding this submission, please contact me. 

 

Yours sincerely 

 

JL Southalan 

 

 

Attachments: paper and slides to World Initiative of Mining Lawyers (per [25](d) above) 

                                                           
46 https://corporateaccountabilityresearch.net/report-xx-ancp . 
47 Pages 10-15 of that report. 

https://corporateaccountabilityresearch.net/report-xx-ancp


 

Briefing note prepared by John Southalan, Stéphane Brabant and Andrew Lille 

2017 Conference Human Rights Abuses - Case Law and Remedies 
Toledo, Spain 7 June 2017 

Human rights and mining companies: standards and procedures 
[1] This document provides a summary of key concepts and materials about business/human rights law in 

relation to mining, and references pertaining to the same. 

[2] For resources companies and advisers: it is no longer sufficient to follow (or know) just the domestic 
law of the country of operations. International human rights standards, which impose obligations on the 
nation state, also apply to businesses (regardless of what national law says), and to supply-chain partners 
(e.g. financiers, legal advisers, customers).  

[3] Human rights were based traditionally only in international law: commitments between states about their 
obligations to citizens. Those obligations on states continue but, since 2011, there is international 

. This is set out in the 
UN Guiding Principles on Business and Human Rights (UN 2011) (UNGPs). 

[4] The UNGPs contain three main obligations for every business. 
(a) Have a human rights policy (UNGP 16). Explain your business approach to human rights, and 

ensure this is understood in the workplace. 
(b) Conduct due diligence (UNGP 17). Examine your business & supply chain for actual and potential 

human-  
(c) Have remediation processes to address human-rights impacts (UNGP 19, 22 & 31). Awareness of impacts 

may arise through due-diligence or other information. The business should remediate impacts 

by another party in its supply chain), the busines  
The extent of these obligations what must be done to comply depends on the size of the business, 
its nature, and the seriousness of the human-rights impacts. 

[5] The UNGPs have broad support from governments and businesses (e.g. Business Community 2015; 
IBA 2016a). The three UNGP requirements for business (policy, due diligence, remediation) have been 
adopted and adapted in many different standards and mechanisms. Most of these not legally binding - in 
that default triggers external enforcement against the company or its assets - but  many involve 
independent investigations of 
compliance models can be grouped broadly into four categories: 

(a) National & regional regulation. National examples include processes in recent Duty 
of Vigilance law, xtractives Sector CSR Counsellor Modern Slavery Act, 

Transparency in Supply Chains Act Directive on 
Disclosures of Non-Financial Information. 

(b) Contractual requirements. Compliance with the UNGPs can be required under contractual 
obligations. To date, this occurs most frequently where the company is part of a group that 
imposes all or part of the UNGP processes (e.g. ICMM or the International Code of Conduct 
for Private Security Service Providers). Various certification programs also include UNGP 
processes within their requirements and supply-chain examinations, such as the Responsible 

Code of Practices Sustainability Reporting Guidelines G4, and ISO26000 
Guidance on Social Responsibility. 

(c) Performance Standards and the 
Equator Principles. Various countries also have stock-exchange requirements 

(on companies seeking public investment in their shares), which mirror aspects of the UNGPs, 
including the US Dodd-Frank Act Section 1502 and the Companies Act 2006 (Strategic Report 

. 
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Liability limited by a scheme approved under the Professional Standards Legislation 

(d) General procedures. Some general complaints/enquiry procedures examine company 
compliance with the UNGPs. Examples include the OECD Guidelines for Multinational Enterprises 
and procedures through the International Labour Organisation and United Nations. 

[6]  
(a) how 

and responsibilities; and 
(b) if processes/rights granted do not meet with international standards, what more is required 

from the company? 
Lawyers need to be increasingly familiar with this area of the law to properly advise/assist clients (and 
perhaps even avoid professional negligence/liability): e.g. A4ID 2013; Law Council of Australia 2016; 
Southalan 2016. 

[7] Materials of particular relevance to mining lawyers include the following: 
(a) Lawyers & UNGPs in general: IBA 2016a; IBA 2016b. 
(b) Mineral supply chains: ICMM 2015; CFSI 2013. 
(c) Due diligence and impact assessments: OECD 2017; OECD 2011; Götzmann & o'rs 2016 . 
(d) Investment agreements: UN 2011. 
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