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EXECUTIVE SUMMARY
1.

The Australian National Contact Point (AusNCP) received a complaint from the
non-government organisation ‘Friends of the Earth Australia’ (FoE) and three
individuals (whose properties had been damaged or destroyed in bushfires)
against the Australia and New Zealand Banking Group Ltd (ANZ).

2.

The complaint concerned ANZ’s practices in relation to fossil fuels, greenhouse
gas (GHG) emissions and climate change. The Complaint alleged aspects of
ANZ’s disclosures, target-setting and scenario-analysis breached the OECD
Guidelines for Multinational Enterprises1 (Guidelines). The AusNCP Independent
Examiner determined that parts of the complaint were appropriate for
engagement, and facilitated engagement between the parties. The parties did
not reach agreement, leaving the Examiner to determine ANZ’s consistency with
the Guidelines.

3.

The Examiner determines ANZ’s actions were consistent with the Guidelines. That
determination is explained in the statement, with these main points.

4.

3.1

Reports have found that climate change, from GHG emissions including
those arising from bank financing, is increasing bushfire risk. This does not,
however, mean any funding which enables GHG emission is a breach of
the Guidelines. That depends on what due diligence has occurred.

3.2

The Guidelines’ expectations specifically addressing GHG and climate
change are limited. These encourage companies to improve
performance regarding GHG emissions, and ANZ is doing so.

3.3

There are international standards relevant to GHG emissions, including the
Paris Agreement (agreed by governments) and related measures and
tools guiding companies such as the Paris Agreement Capital Transition
Assessment and Taskforce on Climate-related Financial Disclosures
framework.

3.4

A company can address global goals on climate through the Guidelines’
due diligence, which is an ongoing process. ANZ’s prioritisation and
ongoing development, in scope 3 GHG emission management and
reporting, is consistent with the Guidelines.

3.5

There is ambiguity about the Guidelines’ expectations regarding climate
change, and various NCP direction on this. The current stocktake of the
Guidelines by the OECD provides an opportunity to consider recent
developments on climate change and current expectations for
companies, which would assist NCPs in promoting compliance and
handling complaints in the future.

3.6

The Examiner recommends this statement be brought to the attention of
the OECD, its advisory bodies, and OECD Watch, particularly given the
current ‘stocktake’ and review of the Guidelines.

This statement is available on the AusNCP website at www.ausncp.gov.au.
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PARTIES AND PROCESS
Background and progress of complaint
5.

On 30 January 2020, a complaint was lodged with the AusNCP by FoE together
with three individuals: Jack Egan, Joanna Dodds, and Patrick Simons (Notifiers).
These persons had properties lost or badly burnt by fires in 2019 (in ‘catastrophic
Australian bushfires’) and 2018 (in ‘fire due to unprecedented weather
conditions which fanned sparks from power lines’). The complaint alleged ANZ
was not complying with the Guidelines regarding its disclosures around GHG
emissions, investment in fossil fuel industries, and the extent of its climate-related
targets and scenario analysis (Complaint). The Complaint raised no concern with
ANZ’s direct operations and activities, rather it was about ANZ’s due diligence
practices regarding GHG emissions of its customers or clients (known as ‘scope
3 emissions’).

6.

There have been delays in the progress of the Complaint due to public health
responses to the COVID-19 pandemic impacting the parties and the AusNCP.
The AusNCP has kept the parties informed of progress, and thanks the parties for
their patience in this matter – with each other and with the AusNCP.

7.

The Complaint was assessed by the Independent Examiner, per the AusNCP
Procedures,2 to determine whether the issues were ‘bona fide’ (in other words
real or authentic) and relevant to the implementation of the Guidelines (in other
words within their scope of coverage).3 The AusNCP’s Initial Assessment was
published in November 2020.4 This summarised the Complaint as identifying four
areas of concern in relation to the ANZ, one of which (fossil fuel divestment) was
outside the Guidelines’ scope.5 The three other issues raised by the Complaint
were accepted for good offices:

8.

7.1

Disclosure, concerning the extent of disclosure of ‘indirect greenhouse
gas emissions resulting from its business lending’,

7.2

Target-setting, in relation to preventing or mitigating environmental
impacts, including targets consistent with relevant international
environmental commitments, and the ANZ’s management of its lending
portfolio given the targets of the Paris Agreement on Climate Change,

7.3

Scenario-analysis, about the extent of ‘climate-related scenario analysis’
conducted and reported by ANZ.

The parties agreed to engage in good offices, through the AusNCP, on the
following basis.
• [T]he Independent Examiner to facilitate discussions between the parties regarding
environmental management, specifically disclosure, target-setting and scenario
analysis as set out in the Initial Assessment (24 November 2020), on the following
basis.
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• The aim is to help the parties’ exchange views and determine whether there is
agreement regarding any of the claims made by FoE about the issues above,
consistent with the OECD Guidelines. There may emerge from this initial process an
opportunity to explore, develop and potentially agree further steps regarding the
issues above.
• The parties agree to engage in good faith and on a confidential basis.

9.

The parties engaged, in good faith and confidence, in three meetings facilitated
by the Independent Examiner. This involved FoE, Mr Egan, senior ANZ officials,
and (in one meeting) ANZ’s emissions’ specialist to explain the bank’s
methodologies and measurement. The parties did not, however, reach
agreement and requested the Independent Examiner to proceed accordingly.
The AusNCP procedures dictate what occurs when a good offices process does
not reach agreement.
6.1. The Examiner will draft a final statement following the ... conclusion of good offices
and examination processes. ... In the final statement, the Examiner has the
authority to issue determinations on whether an enterprise’s actions were
consistent with the Guidelines and, where appropriate, to make recommendations
to improve observance of the Guidelines.
...
6.2.2. Where the complaint was accepted but good offices did not result in an
agreed outcome, or the enterprise failed to engage in the complaint
process, the Examiner will include in the final statement their analysis of the
issue and will where possible include a statement as to whether the
enterprise’s actions were consistent with the OECD Guidelines.
6.3. The final statement will include recommendations to the enterprise or other
relevant bodies where appropriate.
6.3.1. For instance, in finalising a final statement, the Independent Examiner may
consider a range of recommendations for the enterprise to consider, such as
but not limited to:
a) encouraging an enterprise to improve (or more closely align) its
compliance with its own stated corporate policies or the Guidelines ...;
b) strengthening its due diligence arrangements (including staff training) to
ensure risks are assessed and/or addressed in supply chains; and
c) options to address adverse impacts of activities.

10.

The AusNCP procedures thus mandate, in this Final Statement, the Examiner:
10.1 must include ‘analysis of the issue’;
10.2 where possible, will ‘include a statement as to whether the enterprise’s
actions were consistent with the Guidelines’; and
10.3 may include, where appropriate, ‘recommendations to the enterprise or
other relevant bodies’.
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Circumstances in which this determination is made
11.

The parties agreed on many aspects but disagree on what is required by the
Guidelines. That issue requires careful consideration (later in this statement) but
it is useful to identify areas of agreement between the parties.
11.1 Climate change, from GHG emissions, is a significant issue requiring action
for a just or fair reduction in emissions.6
11.2 Prior to the Complaint being filed, ANZ already had various materials and
policies regarding climate change and emissions.
11.3 Consistent with the goals of the Paris International Climate Agreement
(Paris Agreement), global carbon emissions should reach net zero by
2050.7
11.4 After the Complaint had been filed, ANZ released its latest Climate
Change Statement8 and also Climate-Related Financial Disclosures (its
fourth since 2017).9 ANZ also published its 2020 ESG Supplement, stating as
follows.
We support the Paris Agreement’s goal of transitioning to net zero emissions
by 2050 and are committed to playing our part.
We must transition to a net zero and climate-resilient future, remaining wellbelow a 2-degree rise (ideally 1.5 degrees) in global temperatures. ...In
recognition of this, we reviewed our approach to climate change during
the year to ensure we act in support of customer, community and
government efforts to facilitate an orderly and just transition to net zero
emissions by 2050.
In supporting the 2050 goal, our approach is to:
 Help our customers by encouraging them to identify climate risks and
opportunities, create transition plans and report publicly on their
progress
 Support transitioning industries to help grow the economy

 Reduce our own impact by managing and reducing emissions from our
own operations.10

12.

The ANZ statements and action are acknowledged by the Notifiers who
‘commend these efforts’ but ‘continue to contend that ANZ’s current
environmental management, climate disclosure policies and target setting are
in breach of the OECD Guidelines’.

13.

There are, however, other points which are not disputed between the parties.
13.1 ANZ has ongoing programs and policies addressing climate change
issues, in both its own operations and understanding and engaging with
customers operations. It also is involved in various initiatives regarding
climate change, independently from this Complaint, such as a Climate
Vulnerability Assessment being conducted by the Australian Prudential
Regulation Authority with Australia’s largest five banks.
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13.2 FoE has engaged with ANZ for many years, through its ‘MarketForces’
project, which FoE characterises as having ‘campaigned ANZ to divest
from fossil fuels and support Australia’s transition to a low carbon
economy’.
13.3 A Royal Commission report on National Natural Disaster Arrangements
was published in October 2020. In relation to climate change, the
Commissioners stated the following (emphasis added).
Extreme weather has already become more frequent and intense because
of climate change; further global warming over the next 20 to 30 years is
inevitable. Globally, temperatures will continue to rise, and Australia will
have more hot days and fewer cool days. Sea levels are also projected to
continue to rise. Tropical cyclones are projected to decrease in number,
but increase in intensity. Floods and bushfires are expected to become
more frequent and more intense. Catastrophic fire conditions may render
traditional bushfire prediction models and firefighting techniques less
effective.11

14.

The statement above indicates a link between climate change and bushfire risk.
The Commissioners’ statement is consistent with other examination of this area.
For example, recent publications from the United Nations Intergovernmental
Panel on Climate Change, and from Australia’s Bureau of Meteorology, show
GHG emissions and temperature are increasing, as is bushfire risk (see Annexure
p31).

15.

This does not, however, explain what is required or expected of companies in
relation to climate change. More specifically raised by this Complaint, is the
question of the Guidelines’ expectations of banks regarding the causes and
effects of climate change connected with their financing.

CLIMATE CHANGE, RESPONSIBLE BUSINESS, THE
OECD GUIDELINES
OECD Guidelines provisions about climate change
16.

The Guidelines do not mention ‘climate change’. GHG emissions feature in only
two paragraphs. The first is in the Guidelines’ Environmental requirements.
[E]nterprises should ... Continually seek to improve corporate environmental
performance, at the level of the enterprise and, where appropriate, of its supply
chain, by encouraging such activities as:
b) development and provision of products or services that ...reduce greenhouse
gas emissions
c) promoting higher levels of awareness among customers of the environmental
implications of using the products and services of the enterprise, including, by
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providing accurate information on their products (for example, on greenhouse
gas emissions...)12 [emphasis added]

17.

The other reference to GHG is in the commentary of the Disclosure chapter (ch
III).
33. The Guidelines also encourage a second set of disclosure or communication
practices in areas where reporting standards are still evolving such as, for
example, social, environmental and risk reporting. This is particularly the case
with greenhouse gas emissions, as the scope of their monitoring is expanding to
cover direct and indirect, current and future, corporate and product emissions
...[emphasis added]

18.

The Guidelines have general provisions about environmental impacts, in ch VI.
These neither mention, nor exclude, consideration of climate change issues.
Enterprises should, within the framework of laws, regulations and administrative
practices in the countries in which they operate, and in consideration of relevant
international agreements, principles, objectives, and standards, take due account
of the need to protect the environment, public health and safety, and generally to
conduct their activities in a manner contributing to the wider goal of sustainable
development. In particular, enterprises should:
1. Establish and maintain a system of environmental management appropriate to
the enterprise, including:
a) collection and evaluation of adequate and timely information regarding the
environmental...impacts of their activities;
b) establishment of measurable objectives and, where appropriate, targets for
improved environmental performance and resource utilisation... ; where
appropriate, targets should be consistent with relevant national policies and
international environmental commitments; and
c) regular monitoring and verification of progress toward environmental...
objectives or targets.
2. Taking into account concerns about cost, business confidentiality, and the
protection of intellectual property rights:
a) provide the public ... with adequate, measureable and verifiable (where
applicable) and timely information on the potential environment ... impacts of
the activities of the enterprise ...; and
b) engage in adequate and timely communication and consultation with the
communities directly affected by the environmental... policies of the
enterprise and by their implementation.
3. Assess, and address in decision-making, the foreseeable environmental... impacts
associated with the processes, goods and services of the enterprise over their full
life cycle with a view to avoiding or, when unavoidable, mitigating them. Where
these proposed activities may have significant environmental... impacts, and
where they are subject to a decision of a competent authority, prepare an
appropriate environmental impact assessment.
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19.

NCP cases and final statements can provide guidance or examples of the
Guidelines’ application. However there have been few, and varied, NCP
statements regarding climate change under the Guidelines, providing
ambiguous direction in this area.
19.1 In 2007, the German NCP rejected a complaint by environmental groups
against Volkswagen (alleging its environmental management and
lobbying prejudiced climate change, and were contrary to the
Guidelines). The German NCP considered ‘the definition of “responsible
business practice” must ...take place with an eye to generally accepted
and established norms and standards; in this case for the automobile
industry. The cases you have brought to our attention are therefore not
violations of the OECD Guidelines’13 (emphasis in original).
19.2 In 2012, the Norwegian NCP rejected a complaint by environmental groups
against a Norwegian company’s involvement in oil sands in Canada. The
Norwegian NCP noted that ‘The risks associated with major emissions and
the cumulative environmental consequences from the oil sands industry
are significant ...[and] The OECD expects companies to address climate
change as part of business practice’.14 However, in this case, the NCP
adjudged the ‘complaint is directed more towards the policy of Canada
to allow the development of oil sands rather than at the manner in which
Statoil acts within the framework of this policy’ and found ‘The complaint
does not concern whether Statoil, in its activities, is in breach of
international instruments or national regulations which are covered by
...Guidelines’.15
19.3 In 2019 the Dutch NCP issued a final statement regarding a complaint by
NGOs against the bank ING, alleging breach of the Guidelines from the
banks’ practices regarding carbon emissions and reporting.16 The Dutch
NCP facilitated good offices’ engagement between the parties over two
years, and reported on aspects agreed by the parties. These included:
improvements in ING’s measuring and target-setting, reducing its thermal
coal exposure and financing, and calling on the Dutch Government and
International Energy Agency to develop new climate-testing scenarios. The
Dutch NCP emphasised the importance of companies undertaking
measuring and disclosure even in the ‘absence of a methodology or
international accepted standard’, but also noted the difficulties in
measuring and controlling emissions arising from customers financed by a
bank.17 The NCP also acknowledged ‘impact measurement of financed
emissions is a new field of expertise, and ... banks like ING, face
considerable challenges in developing an appropriate methodology,
including the setting of intermediate targets’.18
19.4 In 2019, the Polish NCP issued a final statement noting agreement between
an insurance/banking company and NGO complainant, which involved
the company providing more information on its ‘approach to the emissions
of greenhouse gases in the non-financial statement, including the data on
the Company’s emissions and on its actions to minimize the emissions of
greenhouse gases; [and] discussing the matters of climate change and
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global warning in the Company’s non-financial statement in the context of
its activities and of those of its clients’.19
19.5 The UK NCP received a complaint against the government export finance
agency, raising issues of climate change. The NCP rejected the case on
other grounds, with its 2020 statement including no observations relevant
to climate change.20
20.

There is limited explicit direction about climate change in the Guidelines (and in
NCP application thereof). There is, however, potential relevance from the
Guidelines’ statement that an enterprise’s environmental management system
should include ‘where appropriate, targets ... consistent with relevant national
policies and international environmental commitments’. Thus, international
environmental commitments and national policies inform responsible business
conduct. These are summarised below.

International standards
21.

The Notifiers point to the Paris Agreement as ‘the most relevant and current
international standard’. The terms of the Paris Agreement were finalised in
December 2015.19 That agreement seeks to address climate change by limiting
increases in global average temperature, and its main legal mechanism is each
nation state committing Nationally Determined Contributions (NDCs). NDCs specify
each nation’s plan for addressing climate change including a target for reducing
GHG emissions and how that target will be achieved. Australia’s NDC involves
reducing GHG ‘emissions to 26–28 per cent on 2005 levels by 2030’.20 The Paris
Agreement does not, in its text, contain obligations or targets for business, and there
are various ways in which companies have responded.

22.

There have been, and continue to be, developed various guidance and
standards for companies around GHG emissions and climate change.
Significant among these are the following.
22.1 The Financial Stability Board created the Taskforce on Climate-related
Financial Disclosures (TCFD) which in 2017 released climate-related
financial disclosure recommendations ‘to help companies provide better
information to support informed capital allocation’. The TCFD framework is
evolving (including a 2021 guidance on metrics21) and has considerable
support in addressing climate risk disclosure, recently re-emphasised by
G7 Finance Ministers and Central Bank Governors Communiqué, in June
2021.22
22.2 The G7 Finance Ministers and Central Bank Governors meeting also
received a publication from the Financial Stability Board called Roadmap
for addressing climate-related financial risks in July 2021.23 This noted gaps
and challenges, including with data and vulnerability analysis, which
present difficulties for firms and regulators in improving climate-related risk
reporting.24 The Roadmap outlines the need for (and commitments to)
continued work with G20 sustainable finance initiatives, in the areas of
disclosures, data, vulnerability analysis, and supervisory and regulatory
practices.
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22.3 In September 2020, the Paris Agreement Capital Transition Assessment
(PACTA) was launched ‘for Banks [stating it] enables users to measure the
alignment of their corporate lending portfolios with climate scenarios
across key climate-relevant sectors and technologies’.25
22.4 The International Financial Reporting Standards Foundation (which
promotes globally accepted accounting standards) is currently
developing a set of sustainability standards, which include climate
change issues.26
22.5 There are various ISO standards to help organisations adapt to and
mitigate climate change impacts.27
23.

There is general consensus that climate change impacts human rights. In March
2021, the UN Office of the High Commissioner for Human Rights published
information on Human Rights and Climate Change, which commences with this
statement.
The climate crisis is the biggest threat to our survival as a species and is already
threatening human rights around the world. Global temperatures are rising due
to greenhouse gas emissions produced by human activity. Increased
temperatures are directly contributing to harmful effects, such as droughts,
floods, sea-level rises, heatwaves, extreme weather events, loss of biodiversity
and the collapse of ecosystems. Climate change poses a threat not just to
human life, but to all life. It already affects the human rights of countless persons
and the impacts are only getting worse.28

24.

That does not mean, however, that every action which contributes to climate
change, or which increases a person’s exposure to the effects of climate
change, constitutes a breach of international human rights standards.29

Australian developments
25.

There are various developments in Australia – by governments, industry and civil
society – relevant to questions of climate change and bank responsibilities.
25.1 Australia’s Securities and Investments Commission (ASIC) is addressing the
corporate management of climate risk. In a February 2021 article, ASIC
described its ‘focus ... on ensuring listed companies have appropriate
governance structures in place to manage this issue, and providing the
market with reliable and useful information on their exposure to material
climate-related risks and opportunities’. ASIC recommended the TCFD
framework reporting to listed companies.
25.2 The Australian Stock Exchange (ASX) addresses climate change in its most
recent Corporate Governance Principles and Recommendations (issued
February 2019, taking effect after 1 January 2020). This includes the
recommendation that every listed company ‘should disclose whether it
has any material exposure to environmental or social risks’ and
encourages entities to use and consider TCFD disclosures.
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25.3 In February 2020 Australia’s main banking regulator, the Australian
Prudential Regulation Authority (APRA), issued a letter to all its regulated
entities about ‘Understanding and Managing the Financial Risks of
Climate Change’.30 In this, the Authority stated it ‘continues to encourage
the adoption of voluntary frameworks to assist entities with assessing,
managing and disclosing their financial risks associated with climate
change, such as ... TCFD recommendations’.
25.4 In April 2021, APRA released a draft (for consultation) Prudential Practice
Guide Climate Change Financial Risks. This is designed to assist APRAregulated entities (including banks) in managing climate-related risks and
opportunities as part of their existing risk management and governance
frameworks.31 It is aligned with the TCFD framework and, after
consultations, APRA issued the final guide in November 2021.32
25.5 APRA is also currently conducting a climate vulnerability exercise with
Australia's five largest banks, including ANZ. In September 2021, APRA
provided an update, stating this ‘forms a core plank of APRA’s efforts to
help its regulated entities understand and manage the financial risks
associated with climate change. The CVA [climate vulnerability
assessment] will measure the impact on individual institutions and the
financial system of two different plausible future scenarios for how climate
change, and the global response to it, may unfold. This analysis will
provide insights into the potential financial exposure of institutions, the
financial system and economy to the physical and transition risks of
climate change’.33
25.6 In 2018, the Australian Sustainable Finance Institute (or ASFI) formed,
comprising Australia’s major banks, superannuation funds, insurance
companies, financial sector peak bodies and academia. ASFI published
the Australian Sustainable Finance Roadmap in November 2020,34 which it
describes as ‘a plan for aligning Australia’s financial system with a
sustainable, resilient and prosperous future for all Australians’.
26.

Prior to, and throughout, the good offices process, there has been ongoing
debate about Australian Government policy and climate change, and what
regulation should exist for companies. The Notifiers stated that ‘relevant
Australian legislation only requires disclosure of scope 1 and scope 2 emissions,
[but] international environmental standards ... encourage the disclosure of
scope 3 emissions, which include emissions resulting from the value chain and
product portfolio of companies’. This type of encouragement can be seen in
other OECD documents.

Other OECD documents relevant to climate change
27.

There are many other OECD publications which emphasise issues of climate
change and emissions, drawing from the Guidelines.

28.

In February 2017, the OECD Investment Committee approved the Responsible
business conduct for institutional investors: Key considerations for due diligence
under the OECD Guidelines for Multinational Enterprises. This indicates that banks
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should address climate change by conducting due diligence pursuant to the
Guidelines (emphasis added).
By carrying out due diligence in line with the OECD Guidelines, investors will not
only be able to avoid negative impacts of their investments on society and the
environment, but also avoid financial and reputational risks, respond to
expectations of their clients and beneficiaries and contribute to global goals on
climate and sustainable development35

29.

The 2017 document explains Guidelines’ due diligence ‘involves: 1) identifying
actual and potential adverse impacts; 2) preventing or mitigating adverse
impacts; and 3) accounting for how adverse impacts are addressed, by (a)
tracking performance and (b) communicating results’. The 2017 guide mentions
climate change in three areas.36
29.1 In ‘Using policy to signal prioritisation’, the document notes investors may
flag in their policies that climate change risk is a priority for them.37
29.2 The document explains the due diligence an investor should make of
potential customers to identify and assess potential and actual adverse
impacts. The Guide provides a cautionary note about ‘the effectiveness
and value to investors of existing regulations on non-financial reporting
and regulators’ monitoring and enforcement of these reporting rules’.38
One way of addressing information deficit, the Guide recommends, is
‘through participating in existing industry initiatives to enhance the
availability of this type of information – for example, the Carbon Disclosure
Project’.39
29.3 In ‘seeking to prevent and mitigate adverse impacts’, the guide states
that ‘Appropriate approaches to prevention may include ... as a way of
addressing systemic challenges, participation in industry or multistakeholder initiatives with RBC objectives (e.g. PRI Collaboration Platform,
UNEP Finance Initiative, investor networks on climate change, Corporate
Sustainability Reporting Coalition)’.40

30.

The 2017 guide also references GHG and related emissions in three places, in
explaining due diligence implementation.
30.1 In Identifying actual and potential adverse impacts, one of the ‘Key
considerations for investors’ is ‘Taking proactive approaches to enhance
quality and availability of RBC [responsible business conduct]
information’, and an example was ‘participating in existing industry
initiatives to enhance the availability of this type of information – for
example, the Carbon Disclosure Project’.
30.2 In Seeking to prevent and mitigate adverse impacts, it states appropriate
approaches may include ‘participation in industry or multi-stakeholder
initiatives ... (e.g. PRI Collaboration Platform, UNEP Finance Initiative,
investor networks on climate change, Corporate Sustainability Reporting
Coalition)’.
30.3 In Accounting through tracking and communicating on results, one of the
‘Key considerations for investors ...’ includes ‘mandatory RBC reporting is
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becoming increasingly common (e.g. Article 173 of the French Law for
Energy Transition and Green Growth)’.
31.

In 2018, the OECD published its general Due Diligence Guidance for Responsible
Business Conduct.41 This does not mention climate change and has one
reference to GHG emissions (emphasis added).
Meaningful stakeholder engagement is important throughout the due diligence
process. ... For certain types of adverse impacts which result in collective harms
(such as corruption which collectively harms the populations of the jurisdiction in
which it occurs or greenhouse gas emissions which contribute to collective,
transboundary harms), broad engagement with impacted or potentially
impacted stakeholders and rightsholders may not be possible. In these cases,
engagement with credible stakeholder representatives or proxy organisations
(e.g. NGOs, representative public bodies, etc.) may be useful.

32.

In 2019, the OECD published the Due Diligence for Responsible Corporate
Lending and Securities Underwriting.
32.1 As the Complaint notes, the opening sentences of the OECD’s
Foreword frame that document within the context of climate change.
Financial institutions have a key role to play in driving global sustainability
through directing financing towards measures to achieve the Sustainable
Development Goals and the Paris Climate Agreement and through seeking
to avoid and address environmental and social risks associated with their
activities.
This paper helps banks and other financial institutions implement the due
diligence recommendations of the OECD Guidelines for Multinational
Enterprises in the context of their corporate lending and underwriting
activities’.42

32.2 The 2019 Guidance addresses ‘emissions’ once only (as an example in
tracking a client’s carbon emissions over time). The document has two
statements guiding banks in relation to climate change.
...[I]n cases of securities underwriting, if a company [customer] in a carbon
intensive industry does not consider climate change to be a risk because
there is no foreseeable short-term impact on the company, the bank can
play a role in explaining to the client the significant environmental and
social risks that climate change poses and how it may also have a material
impact on the client, for example due to changing investor sentiment and
increasing regulation.43
For adverse impacts that are collective, diffuse and transboundary in
nature such as climate change, a more nuanced analysis may be needed
to understand the relationship between financing and the specific activities
of the client causing harm.44
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33.

The OECD’s 2019 guide also reiterates a bank’s due-diligence obligations does
not mean the bank has responsibility for all impacts in its value chain (emphasis
added).
Due diligence does not shift responsibilities – Each enterprise in a business
relationship has its own responsibilities to identify and address adverse
impacts. ... [The] Guidelines recommend that each enterprise addresses
its own responsibility with respect to adverse impacts, and in cases where
impacts are directly linked to an enterprise’s operations, products or
services, seeks to use its leverage, to the extent possible, individually or in
collaboration with others to effect change.
A relationship between a bank and a client is considered a “business
relationship” ... . As a result, banks are expected to consider and act on
RBC risks throughout their corporate lending and securities underwriting
activities and, where relevant, to use their leverage with their clients to
influence them to prevent or mitigate adverse impacts. Banks are only
responsible for addressing adverse impacts themselves when they cause
or contribute to those impacts... Where the bank is directly linked to an
adverse impact through a client, but does not cause or contribute to it,
the bank will not be responsible for remedying the impact. However, it still
has a responsibility to seek to prevent or mitigate the impact, using its
leverage, which may involve efforts to influence the client to provide
remediation.45

34.

The OECD published, for the 2019 ‘Conference of the Parties’ (meeting
regarding the UN Framework Convention on Climate Change), a Background
Note on Global Climate Action and Responsible Business Conduct: What does it
mean for business to act responsibly in the face of a climate emergency?46 This
was issued in the month preceding this Complaint, and so provides the most
recent OECD indication of the standards relevant to this Complaint.
34.1 The Background Note emphasised the significance of these matters.
Currently we are on a trajectory for a 3.2 degrees Celsius temperature rise,
which will have catastrophic consequences for people and the planet.
There remains an urgent need for collective action requiring necessary and
unprecedented leadership from not just governments but also the private
sector. On the part of the private sector, this means ambitious mitigation
action to reduce greenhouse gas (GHG) emissions and thereby the
adverse climate related impacts of their operations, on people and the
planet.47

34.2 The document states the OECD has ‘developed specific due diligence
guidance to help business address risks, including climate related
impacts in specific sectors’.48 This reinforces that the guides already
summarised above comprise the OECD’s recommendations regarding
climate-related impacts and what is expected by the Guidelines.
34.3 The document also acknowledges ‘Business action on climate can
take many forms. Implementing due diligence helps companies
Page 16

prioritise and address key climate risks and impacts’.49 This reinforces
that due diligence involves prioritising, is iterative, and thus not
necessarily ‘finished’ at any point of time.50
34.4 ‘The OECD recommends that due diligence reporting include
information about a company’s policies on climate and other ESG
issues, information on measures taken to embed those policies into
management systems, identified areas of significant risks, as well as
specific priority risks areas, and the actions taken to prevent or mitigate
those risks’.51

APPLICATION OF THE OECD GUIDELINES
Guidelines’ development and environmental provisions
35.

The Guidelines began in 1972, as part of the OECD Declaration on International
Investment and Multinational Enterprises, and their content and relevance has
increased over time.52 The Declaration and Guidelines have broad
contemporary acceptance and application (beyond just the OECD), due
significantly to two dynamics.
35.1 They are open to adherence by any government and, as at April 2021, 50
countries have adhered to these standards.53 In joining the Guidelines
framework, those governments each encourage ‘enterprises operating
on their territories to observe the Guidelines wherever they operate’.54
35.2 There is formal involvement and consultation about the Guidelines with
the Business and Industry Advisory Committee to the OECD (also known as
BIAC – representing corporate interests), the Trade Union Advisory
Committee to the OECD (also known as TUAC – representing labour
interests) and OECD Watch (representing civil society interests).55

36.

The Guidelines have always had some environmental provisions. Initially this was
just one word as part of the ‘General Policies’.56 By 2000, the Guidelines included
an ‘Environment’ chapter, serving as the basis for the current version. The first
time in which GHG emissions (or any other reference to climate change)
features is the current Guidelines text, from the review and revision process
finished in 2011.

37.

The adhering governments who adopted the 2011 revision, were specifically
apprised of the significance of climate change. In a 2009 ‘Consultation Note’
informing that revision, climate change was emphasised.57
2. Since the Review of the Guidelines in 2000, the landscape for international
investment and multinational enterprises has continued to change rapidly. The
world economy has witnessed new and more complex patterns of production
and consumption. ... At the same time, the financial and economic crisis and the
loss of confidence in open markets, the need to address climate change and
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green growth ... have prompted renewed calls from governments and social
partners for high standards of responsible business conduct.
...
15. Environment. With growing concerns over climate change and attention to
green growth and eco-innovation, the question has been raised as to whether
there is a need to clarify the application of the Guidelines to these issues.

38.

This shows those considering and drafting the amendments (which became the
2011 Guidelines) were well aware of climate change and the call for this to be
addressed in the Guidelines. The 2011 amendments inserted extensive provisions
in relation to human rights. This demonstrates those governments had no
aversion to agree and incorporate detailed requirements for enterprises in the
Guidelines. The fact that so few amendments were made detailing expectations
regarding climate change suggests an absence of agreement about what
those requirements should be. Expert commentary in 2018 reinforced this:
‘certain important themes in the space of business and society are not at all
explicitly addressed in the 2011 Guidelines...such as climate change’.58 All this
cautions against interpreting more specific requirement of companies around
climate change which were not specified in the 2011 amendments.

39.

Coincidentally, during this Complaint’s assessment and good offices process,
the OECD conducted a ‘stocktaking’ exercise, reviewing the currency and
provisions of the Guidelines. The OECD issued a ‘Draft Stocktaking Report’,59
parts of which emphasise the significant developments regarding sustainability
disclosures and climate change since the Guidelines’ revision in 2011.60

40.

OECD and other publications can assist in understanding the Guidelines and
their application. However, when determining an enterprise’s consistency ‘with
the Guidelines’, that is measured against the text of the Guidelines. The Notifiers
suggest paragraphs of the Guidelines ‘Commentary...place clear obligations on
businesses ...[for example to] act as soon as possible, and in a proactive way, to
avoid, for instance, serious or irreversible environmental damages resulting from
their activities’.61 That is incorrect. The Commentaries, which are published with
the Guidelines, are separate to the Guidelines, as explained by the OECD’s 2011
publication containing both.
The commentaries on the OECD Guidelines for Multinational Enterprises have
been adopted by the Investment Committee in enlarged session, including the
eight non-Member adherents ...to provide information on and explanation of the
text of the Guidelines for Multinational Enterprises and of the Council Decision on
the OECD Guidelines for Multinational Enterprises. They are not part of the
Declaration on International Investment and Multinational Enterprises or of the
Council Decision on the OECD Guidelines for Multinational Enterprises.62

41.

In summary, then, there is limited specificity in the Guidelines’ wording about
climate change and what companies should do. It would be imprudent to
endeavour to summarise or re-phrase those provisions but the AusNCP’s Initial
Assessment63 made the following observation on banks and climate change.
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50.1 Broader movements around divestment from fossil fuel operations, and
government action on climate change, may be developing in other fora.
However, the OECD Guidelines do not require divestment from fossil fuel. What
the OECD Guidelines and guides show, is that a bank’s responsibility relating to
GHG is primarily focused on the due diligence in relation to each specific
operation, examining their potential impacts, and encouraging lower emissions.
It is impossible to determine whether the necessary due diligence has occurred
from the mere fact of investment which has a fossil fuel component.
50.2 The OECD Guidelines more readily have application regarding fossil fuels, in
considering an enterprise’s GHG emissions. The due-diligence process has
obvious implications, for example, regarding an industrial plant which is not
using practical emission reduction techniques and technology; or a fossil-fuel
producer which is generating its product below best practice in minimising GHG
emissions. A bank investing in those types of operations would have clear due
diligence obligations, regarding leverage and influencing the conduct of its
client(s).

Role of NCPs
42.

An important feature of Guidelines is their identification of standards for
responsible business and the flexibility to exceed these. These two features
emerge as key throughout the Guidelines’ history and development, particularly
in the NCP process. They also guide this Final Statement.

43.

The NCP structure began in 1984 but the ‘specific instance’ (or complaint)
procedure was not established until a 2000 amendment to the Guidelines.64 That
2000 decision identifies the NCP complaint-handling role, and that text remains
current, emphasising NCPs must deal with specific instances ‘in a manner that is
impartial, predictable, equitable, and compatible with principles and standards
of the Guidelines’.65

44.

The ‘specific instance’ or complaint procedure of the Guidelines is not a judicial
process. The OECD has characterised the specific instance procedure as
‘intended to provide a consensual, non-adversarial, forward-looking “forum for
discussion” for issues that arise relating to implementation of the Guidelines’.66
The OECD also emphasises the importance, where the parties do not agree in
good offices, of an NCP making recommendations where appropriate.
The [Guidelines’] Procedural Guidance notes that NCPs will make
recommendations as appropriate on the implementation of the Guidelines in
those situations when the parties do not reach agreement. This is a strong call to
include a recommendation in such circumstances, while allowing the NCP
flexibility regarding what language or format to use.67 [emphasis in original]

45.

An NCP’s role, in making observations following unsuccessful ‘good offices’,
occurs within the Guidelines and is delineated by that. The NCP’s only remit
concerns ‘issues relating to implementation of the Guidelines’, and to do so in
accordance ‘with the [Guidelines’] principles and standards’. What the
Guidelines require – and what they do not – is the decision of the adhering
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governments, through their meetings and procedures. An NCP has no mandate
to vary, through Final Statements, the wording and expectations of the
Guidelines.
46.

Ambiguity limits the effectiveness of the Guidelines and the NCP process. One
could expect, for example, companies who are unable to have confidence in
predictable requirements of the Guidelines, would have significantly diminished
motivation to invest time or resources in establishing systems for compliance.
Lack of clarity also risks weakening the credibility and rationale for any party to
engage in the Guidelines ‘specific instance’ process.

47.

This does not mean companies cannot exceed the expectations of the
Guidelines, or that parties cannot agree outcomes which exceed those
expectations. To the contrary, there are various examples of this. The good
offices engagement, which NCPs facilitate, enables parties to engage and
endeavour to find outcomes (not breaching the Guidelines) which best meet
their various perspectives. The OECD’s many due diligence guides provide
various examples of different ways in which enterprises can comply with the
Guidelines.

48.

The ultimate foundation on which all this relies is the provisions of the Guidelines.
If they become uncertain, through each NCP augmenting or expanding what it
considers an enterprise ought do as ‘responsible business conduct’, that would
prejudice one of the key motivations for company compliance and
engagement with the Guidelines.

DETERMINATION ON THIS COMPLAINT
49.

The good offices, arising from this Complaint, focussed on three areas of issue
under the Guidelines: disclosures, target-settings, and scenario-analysis. The
parties engaged in good faith and constructively, and the Independent
Examiner thanks all participants for their preparation and involvement. As the
good offices reached no agreement, the Independent Examiner is required to
provide an ‘analysis of the issue’ (undertaken above), and also (where possible
or appropriate) ‘a statement as to whether the enterprise’s actions were
consistent with the Guidelines’ and ‘recommendations to the enterprise or other
relevant bodies’.

50.

The question of consistency with the Guidelines is not ‘at large’ but instead
concerns the specific complaint, or issues remaining from good offices. The
exercise here is not to examine ANZ’s every decision and action, to opine on
their consistency with the Guidelines. Rather, it is to examine the particular points
of the Complaint, give both parties procedural fairness to address these, and
then determine ANZ’s consistency with the Guidelines in relation to those points.
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51.

ANZ’s arrangements relevant to the issues engaged with in the good offices (and
now for determination by the Independent Examiner) are these.
51.1 Since 2017, ANZ has reported using the TCFD.
51.2 From 2020, ANZ began disclosing a detailed breakdown of its Scope 3
emissions in its power generation and commercial building portfolios.
ANZ’s total financed emissions are therefore not disclosed (and may not
be known), but it has commenced disclosure of what it considers
‘financed emissions in key portfolios and the associated lending
exposures’. ANZ explain this includes ‘that total emissions from electricity
generation assets directly financed by ANZ decreased by 48% (within
Australia) and by 96% (outside Australia) between 2014 and 2020. This is
significant, since electricity generation is responsible for around a third of
Australia’s national emissions’.
51.3 ANZ has indicated that it intends to improve and expand its disclosure,
including further use of PACTA methodology.
51.4 ANZ participates in various multi-stakeholder processes, in Australia and
internationally, regarding climate change and financial institutions. This
includes the United Nations Environment Programme Finance Initiative
working group about TCFD recommendations for financial institutions,
membership of the Carbon Disclosure Project, ASFI, and working with
APRA in Australia.

52.

After the good offices between the parties concluded, the Reserve Bank
released a research paper (in its regular Bulletin publication), noting ‘Banks are
... exposed to transition risks from their lending to emissions-intensive industries,
but their portfolios appear to be less emissions-intensive than the economy as a
whole’68 (emphasis added).

53.

The Notifiers concerns, regarding the three issues (disclosures, target-setting, and
scenario-analysis) which were accepted at Initial Assessment and addressed in
good offices, are summarised below. The Independent Examiner’s observation
and assessment follows.

Disclosure
54.

The Notifiers contend ‘ANZ’s current climate disclosure policies are in breach of
the OECD guidelines and are insufficient to meet the urgent and catastrophic
realities brought about by a warming climate’. ANZ’s response is that it ‘carefully
considers and discloses its exposure and contribution to climate risks, and ... Its
actions are consistent with the OECD Guidelines, which do not prescribe any
particular form of disclosure ... but encourage ... continued monitoring,
development, and improvement’.

55.

These approaches highlight the need to reiterate: this determination is not the
Independent Examiner’s opinion on the efficacy of ANZ’s actions or decisions in
addressing climate change. It is whether ANZ is consistent with the Guidelines.
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56.

The Notifiers main contentions here are:
56.1 ANZ’s disclosure of GHG emissions, including scope 3 are not transparent,
clear nor complete;
56.2 the emissions disclosure is only of some sectors of ANZ’s lending, and only
indicates emissions intensity not total emissions; and
56.3 this prevents the public, investors and others from being able to ’monitor
and properly understand the Bank’s activities and their impact on the
environment as envisioned by the Guidelines’.

57.

Among its responses, ANZ explained its disclosures comply with Australian
regulation including the legal requirement to provide what shareholders ‘would
reasonably require to make an assessment of [the company’s] business
strategies, and prospects for future financial years’. In response to criticisms of its
current emissions disclosure, ANZ contended:
57.1 it is not unreasonable for its disclosure and analysis to be developed
progressively, and it is beginning with power generation and commercial
building portfolios (reporting against climate scenarios) intending to
develop these metrics to its wider loan book; and
57.2 disclosing emissions intensity (rather than absolute emissions) is a better
means of achieving alignment with Paris goals because ‘different sectors
are on different paths towards Paris alignment and this allows comparison
to industry averages’.

Target-setting
58.

The Notifiers contended that ANZ’s failure ‘to disclose in detail or set firm targets
to reduce its exposure to many high emissions sectors, which include transport,
fossil fuel production, agriculture, industry, and waste ... does not comply with
Chapter III (‘Disclosure’), articles 2,3 and 4 and paragraph 28 and 33 of the
commentary’. They also noted a lack of a public commitment by ANZ about use
of the PACTA methodology and disclosure of all financed emissions.

59.

ANZ explained it had set and published various targets, including:
59.1 reducing its own GHG emissions by sourcing 100% of the electricity
needed for its business operations from renewables by 2025, as part of a
target to lower its own emissions by 24% by 2025 and 35% by 2030 (against
a 2015 baseline);
59.2 to engage with 100 of its largest emitting customers to support them to
establish and strengthen their transition plans by 2021;
59.3 engaging with existing customers who have more than 50% thermal coal
exposure to support existing diversification plans, and that ‘Where such
plans are not already in place, ANZ expects specific, time-bound and
public diversification strategies by 2025, and will cap limits to customers
that do not meet this expectation and will reduce exposure over time’;
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59.4 to improve transparency by disclosing better metrics annually so that the
emissions impact of ANZ’s financing can be tracked, beginning with
commercial property and power generation;
59.5 to fund and facilitate at least $50 billion by 2025 to help ANZ’s customers
lower carbon emissions;
59.6 to further reduce the carbon intensity of its electricity generation lending
portfolio by only directly financing low carbon gas and renewable
projects by 2030;
59.7 ANZ will no longer bank any new business customers with material thermal
coal exposures (namely more than 10% of their revenue, installed
capacity or generation from thermal coal);
59.8 ANZ will not directly finance any new coal-fired power plants or thermal
coal mines, including expansions, and that existing direct lending will runoff by 2030;
59.9 ANZ will only finance the construction of new large-scale office buildings if
they are highly energy efficient to at least a NABERS 5-star energy rating
or a 5-star Green Star Design rating or equivalent.
60.

ANZ has also committed to future target-setting, explaining that:
60.1 in 2021 it ‘expects to set targets for 2025 and 2030 for lowering its financed
emissions in line with Paris aligned trajectories’; and
60.2 by 2030, ANZ ‘expects to have a deeper understanding of its customers’
transition plans, and that the implementation of those plans will be welladvanced. Over time, ANZ will move away from supporting customers
that do not have specific, time-bound and public transition plans’.

Scenario-analysis
61.

The Notifiers contended: ‘Climate-related scenario analysis is a key factor in
climate-related risk disclosure. ... [and] ANZ has ... failed to produce and publish
a complete scenario analysis in line with the Paris Agreement goals. To date, ANZ
has only published one climate-related scenario analysis, testing customers
within its thermal coal supply chain. Further, the scenarios used by the Bank in
that analysis do not comply with the Paris Agreement goals, requiring that
emissions reach net zero by 2050’.

62.

The 2020 Royal Commission report observed that ‘Australia does not have an
authoritative agreed set of climate change scenarios for the nation nor
standardised guidance on how to interpret and use these scenarios
consistently’.69 This does present some difficulty, then, in proposing some current
Guidelines’ requirement on particular climate-scenario-planning, against which
Australian companies can be found inconsistent.
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Observations and determination
63.

The Notifiers conceive ANZ’s provision of finance to fossil fuel companies or
operations has an impact. It is not that simple. The provision of finance may
enable ANZ’s client to extract fossil fuels, who may then sell that product to the
client’s customers. Somewhere down that value chain, another party will likely
use the fossil fuel, and the resultant services/products may assist others. It is the
use of the fossil fuel which is the main contribution to climate change and causes
the physical impacts of concern in the Complaint. There are, however, also
fugitive GHG emissions during the extraction process (the Australian
Government’s latest National Greenhouse Accounts indicates over 10% of
Australia’s GHG emissions are fugitive emissions70). Accordingly, each entity in
that chain has obligations regarding climate change: government regulators
(international legal obligations), businesses (due diligence obligations under the
UNGPs71 and Guidelines), and individuals (eg. not to harm others human rights72).

64.

As outlined earlier, the assessment of ANZ is against the text of the Guidelines
(not commentary nor other materials). The first stage in that assessment is to
consider any provisions directly addressing GHG and its emissions. As noted
earlier, these are limited, and ANZ is consistent with these requirements.
64.1 In relation to GHG emissions, the Guidelines expect: (a) improvements in
corporate environmental performance by developing and providing
products/services that reduce emissions, and (b) providing accurate
information on emissions from the enterprise’s products (see para 16
above).
64.2 In relation to environmental management, the Guidelines expect: (a)
collection and evaluation of information regarding the environmental
impacts of ANZ’s activities, (b) establishing measurable objectives and,
where appropriate, targets for improved environmental performance and
resource utilisation, (c) monitoring and verification of progress toward
environmental objectives or targets, and (d) provide the public with
adequate, measurable and verifiable (where applicable) and timely
information on the potential environment impacts of ANZ’s activities (see
para 18 above).

65.

The next stage is to examine the broader ‘due diligence’ process because ANZ
can address global goals on climate ‘by carrying out due diligence in line with
the OECD Guidelines’ (see para 28 above). The issues raised by the Notifiers do
not fit a standard due-diligence process under the Guidelines, which more
readily addresses specific events or impacts. This does not mean, of course, there
are no due diligence expectations of ANZ (or any other enterprise) regarding
climate change. It does, however, reinforce a ‘more nuanced’ approach is
required (see para 32.2 above).

66.

The due diligence provisions in the Guidelines (i.e. not from commentary or other
materials), against which ANZ’s consistency is to be assessed, are these
(emphasis added).
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II. General Policies
A. Enterprises should:
10. Carry out risk-based due diligence, for example by incorporating it into their
enterprise risk management systems, to identify, prevent and mitigate actual and
potential adverse impacts as described in paragraphs 11 and 12, and account for
how these impacts are addressed. The nature and extent of due diligence
depend on the circumstances of a particular situation.
11. Avoid causing or contributing to adverse impacts on matters covered by the
Guidelines, through their own activities, and address such impacts when they
occur.
12. Seek to prevent or mitigate an adverse impact where they have not contributed
to that impact, when the impact is nevertheless directly linked to their operations,
products or services by a business relationship. This is not intended to shift
responsibility from the entity causing an adverse impact to the enterprise with
which it has a business relationship.
13. In addition to addressing adverse impacts in relation to matters covered by the
Guidelines, encourage, where practicable, business partners, including suppliers
and sub-contractors, to apply principles of responsible business conduct
compatible with the Guidelines.
14. For the purposes of the Guidelines, due diligence is understood as the process
through which enterprises can identify, prevent, mitigate and account for how
they address their actual and potential adverse impacts as an integral part of
business decision-making and risk management systems. ... For the purposes of this
recommendation, ‘contributing to’ an adverse impact should be interpreted as a
substantial contribution, meaning an activity that causes, facilitates or incentivises
another entity to cause an adverse impact and does not include minor or trivial
contributions. ...
15. The nature and extent of due diligence, such as the specific steps to be taken,
appropriate to a particular situation will be affected by factors such as the size of
the enterprise, context of its operations, the specific recommendations in the
Guidelines, and the severity of its adverse impacts. ...
16. Where enterprises have large numbers of suppliers, they are encouraged to
identify general areas where the risk of adverse impacts is most significant and,
based on this risk assessment, prioritise suppliers for due diligence.73
IV. Human Rights
Enterprises should, within the framework of internationally recognised human rights, the
international human rights obligations of the countries in which they operate as well as
relevant domestic laws and regulations:
5.

67.

... Carry out human rights due diligence as appropriate to their size, the nature and
context of operations and the severity of the risks of adverse human rights impacts.

Given that due diligence is an ongoing process, it is appropriate to assess ANZ’s
actions at a system level, rather than endeavouring to examine each particular
statement or alleged omission, to opine on ‘compliance’ divorced from its
context. The due diligence process, and its application to banks and climate
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change, was explained above (para’s 28 & 33). The OECD also explains due
diligence with this diagram.74

68.

This illustrates and reinforces that due diligence is an ongoing process, with each
stage informing the next.

69.

In relation to ANZ – as an investor providing services and finances which may be
used to generate GHG emissions and contribute to climate change – the
Guidelines (and its due diligence process) expect the following:
69.1 developing services and products that reduce GHG emissions;
69.2 promoting awareness among customers by providing information on
GHG emissions of the bank’s products;
69.3 reporting and communicating about GHG emissions, even where these
standards are still evolving;
69.4 participating in multistakeholder initiatives around GHG emissions
management and disclosure;
69.5 engaging with credible stakeholders on these issues; and
69.6 working with customers in explaining and encouraging their reduction of
GHG emissions, and mitigation/remediation where relevant (for example,
where a particular operation appears deficient in its own observation of
the due diligence requirements of the Guidelines).

70.

In relation to each of the above, ANZ has been undertaking actions and
conduct consistent with the Guidelines. ANZ’s prioritisation and ongoing
development, in scope 3 GHG emission management and reporting, is
consistent with the Guidelines. Outside the Guidelines, there is increasing
attention and standards around ‘financed’ scope 3 emissions (see para 22 & 39
above). The Guidelines’ due diligence is an ongoing process, and therefore
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expects ANZ to be aware of these developments and increasing its own efforts
regarding climate change. ANZ activities in that regard are consistent with the
Guidelines.
71.

ANZ’s action in relation to climate change has developed over time, which the
Guidelines expect for these types of issues. As noted earlier (paragraphs 11.2 &
11.4) ANZ was working on this (through statements and policies) for years prior to
the Complaint, and has indicated it will continue to do so. There was, however,
a significant change in ANZ’s climate change statement, in November 2020,
after the Complaint was lodged, which greatly expanded the bank’s reporting
and commitments regarding GHG emissions.

72.

Separate from a company’s addressing impacts, the Guidelines also expect
enterprises to engage, which ANZ has done. It has acted consistently with these
procedural expectations, including in its engagement through the AusNCP
good offices process. In its final submissions, ANZ welcomed ongoing dialogue
with the Complainants, noting there ‘are likely to be further developments and
progress’ in the area, thus perhaps limiting the ‘utility in continuing the good
offices under the current Complaint’.

73.

ANZ’s comment, in its closing submissions, is an accurate assessment of the
Guidelines (as at the current, 2011, version).
The OECD Guidelines do not seek to regulate the ways in which enterprises such
as ANZ seek to pro-actively manage climate risk disclosure. The Guidelines do not
require that enterprises must adopt an all or nothing approach. Nor, for that
matter, do they specifically require disclosure of Scope 3 emissions, or that
enterprises adopt the Corporate Value Chain (Scope 3) Accounting and
Reporting Standard, or that enterprises disclose total emissions as well as (or
instead of) intensity of emissions. The OECD Guidelines are not prescriptive in this
way.

74.

In considering the implications of this Final Statement, it is important to distinguish
between ‘ANZ’s consistency with the Guidelines’ and ‘the Guidelines’
consistency with contemporary expectations regarding climate change.

75.

This Statement has noted the increasing awareness that the Guidelines’ text
around climate change and environmental expectations of companies is
behind current practise. This is an issue canvassed as part of the OECD’s public
consultation on its ‘draft stocktaking report’ which forms part of its continuing
stocktaking exercise. The Independent Examiner recommends this Final
Statement be brought to the attention of the OECD and its advisory bodies to
the Investment Committee (BIAC and TUAC) together with OECD Watch. In
particular, all parties should consider the limited text in the Guidelines, about due
diligence for climate change by investors and any companies, and the
implications of that for NCPs in promoting the Guidelines and managing specific
instances.

76.

While this Final Statement was being drafted, there was a Conference of the
Parties under the United Nations Framework Convention on Climate Change.
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The documents and statements adopted at that Conference reinforced the
importance of companies (and all parties) needing to reduce GHG emissions. In
relation to the Guidelines, however, here have been no changes relevant to the
matters for determination in this statement.
77.

A draft of this Final Statement was provided, for comment, to the AusNCP’s
Governance and Advisory Board and then to the parties and the OECD
Secretariat. All comments were considered by the Independent Examiner, in
finalising this Statement, with the decision remaining the responsibility of the
Independent Examiner.

John Southalan
Independent Examiner
Australian National Contact Point
OECD Guidelines for Multinational Enterprises
Email: IndependentExaminer@AusNCP.gov.au
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ANNEXURES
Overview of the AusNCP
1.

The Australian Government is committed to promoting the use of the OECD
Guidelines and implementing them effectively and consistently. Through
business cooperation and support, the OECD Guidelines can positively influence
business conduct and ultimately economic, environmental and social progress.

2.

The OECD Guidelines are recommendations on responsible business conduct
addressed by governments, including Australia, to multinational enterprises.
Importantly, while the OECD Guidelines have been endorsed within the OECD
international forum, they are not a substitute for, nor do they override, Australian
or international law. They represent standards of behaviour that supplement
Australian law and therefore do not create conflicting requirements.

3.

Companies operating in Australia and Australian companies operating overseas
are expected to act in accordance with the principles set out in the OECD
Guidelines and to perform to — at minimum — the standards they recommend.

4.

The OECD Guidelines can be seen as:
4.1

a useful aid to business in developing their own code of conduct (they
are not aimed at replacing or preventing companies from developing
their own codes)

4.2

complementary to other business, national and international initiatives on
corporate responsibility, including domestic and international law in
specific areas such as human rights and bribery

4.3

providing an informal structure for resolving issues that may arise in
relation to implementation of the OECD Guidelines in complaints.

Governance
5.

Countries adhering to the OECD Guidelines have flexibility in organising their
National Contact Points (NCPs) and in seeking the active support of social
partners, including the business community, worker organisations, other nongovernmental organisations, and other interested parties.

6.

Accordingly, the OECD Guidelines stipulate that NCPs:
6.1

will be composed and organised such that they provide an effective
basis for dealing with the broad range of issues covered by the OECD
Guidelines and enable the NCP to operate in an impartial manner while
maintaining an adequate level of accountability to the adhering
government
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6.2

can use different forms of organisation to meet this objective. An NCP
can consist of senior representatives from one or more ministries, may be
a senior government official or a government office headed by a senior
official, be an interagency group, or one that contains independent
experts. Representatives of the business community, worker organisations
and other non-governmental organisations may also be included

6.3

will develop and maintain relations with representatives of the business
community, worker organisations and other interested parties that are
able to contribute to the effective functioning of the OECD Guidelines.

7.

The AusNCP Governance and Advisory Board (the Board), which includes nongovernment members as well as representatives from key government
agencies, provides advice and assistance to the AusNCP Secretariat in relation
to the handling of complaints. The Board was consulted in the development of
this statement.

8.

The Board helps to ensure that the AusNCP is visible, accessible, transparent and
accountable, in accordance with its obligations under the OECD Guidelines for
Multinational Enterprises. Members may be called on to conduct procedural
reviews of AusNCP complaints and may be consulted on various operational
and administrative matters as needed.

9.

Conflicts of interest are managed through the AusNCP Complaint Procedures
and the Governance and Advisory Board Terms of Reference. Before assessing
this complaint, the Independent Examiner checked any actual or perceived
conflicts of interest with the parties and received no objections.
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GHG emissions, global warming, and bushfire risk
These diagrams are referred to in para 14 (above).
Global emissions and warming75

Australian dangerous fire days76
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Schedule of events
Date
30 January
2020
3 February
2020
4 February
2020
12 February
2020
17 February
2020
4 February - 3
March 2020
20 March 2020
24 March 2020
27 March 2020
27 March 2020

24 April 2020

14 May 2020
21 July 2020
6 September
2020
7 September
2020
5-6 October
2020
14 October
2020
19 October
2020
30 October
2020
3 November
2020
17 November
2020
23 November

Details
Complaint submitted by Friends of the Earth.
AusNCP acknowledges complaint received and confirms authorisation
for all persons in the complainant group.
AusNCP notifies ANZ.
AusNCP notifies OECD and AusNCP Governance and Advisory Board
(Board).
AusNCP website update and enterprise identified.
Independent Examiner correspondence with Parties and procedural
update provided.
Initial Assessment provided to Board for comment by 3 April 2020.
Extension granted for Board comments to 17 April due to global
pandemic.
Independent Examiner contact with parties to provide update on
timeframe re Board extension.
Letter received from ANZ requesting pause of complaint until 30
September 2020 due to global pandemic responses and reporting
periods.
Initial Assessment provided to parties for comment, offering a phone call
and noting the complaint process will be postponed to 30 September
2020 due to the global pandemic and the AusNCP will seek responses
then.
ANZ respond to draft statement and advise will provide comment after
30 September.
Independent Examiner and AusNCP phone call with Friends of the Earth
to discuss statement.
Revised Statement provided to parties.
Revised Statement provided to Board.
AusNCP receive party responses to revised Statement.
Independent Examiner contact parties to notify conciliation offer
included in the Initial Assessment and requesting response on two
matters raised.
Independent Examiner redrafts Initial Assessment to offer Good Offices
and provides copy to the Board for comment.
Draft Initial Assessment circulated to parties for comment by 6
November 2020.
Independent Examiner extend due date for parties comments to 13
November based on party request.
Draft Initial Assessment circulated to Board and parties for comment by
23 November 2020.
Friends of the Earth provides comment on the draft Initial Assessment.
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Date
24 November
2020
1 December
2020 – 20
January 2021
20 January
2021
9 February
2021
12 March 2021
21 April 2021
21 June 2021
2 July - 20
September
2021
14 October
2021
29 October
2021
November
2021
3 December
2021
14 December
2021
15 December
2021

Details
Initial Assessment published on website.
Independent Examiner contact with parties to agree engagement
terms for good offices process.
Friends of the Earth to review ANZ material and provide response
Friends of the Earth respond to ANZ material.
First Good Offices meeting held.
Second Good Offices meeting held.
Third Good Offices meeting held.
Independent Examiner contact with parties on next steps and
contentions for Final Statement. Parties provide material and
submissions.
Draft final statement provided to the Board for comment.
Draft final statement provided to the parties for comment.
Responses received from parties on draft final statement. Independent
Examiner revises final statement, provided to Board for comment.
Embargo copy of Final Statement to parties.
Embargo copy of Final Statement to Board.
Final Statement published on www.AusNCP.gov.au and reported to the
OECD.
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