
 

Disclaimer 

The information contained within this document is intended to inform the reader of the general 

processes and undertakings arising from a specific instance complaint raised with the Australian 

National Contact Point for the OECD Guidelines for Multinational Enterprises. It is made available on 

the understanding that the Australian Treasury, as a result of providing this information, is not engaged 

in providing professional or legal advice, nor does it accept any responsibility for the accuracy or 

completeness of any material contained herein. Readers should exercise their own judgement with 

respect to interpretation. This material includes the views of third parties, which do not necessarily 

reflect the views of the Commonwealth, or indicate its commitment to a particular course of action. 

Links to other websites and listings of other people or organisations are included for convenience and 

do not constitute endorsement of those sites, products or services. The Commonwealth Government 

respects the privacy of personal and commercially sensitive information provided by parties, as per 

the requirements of the Privacy Act 1988 and the Freedom of Information Act 1982. 

 

Australian National Contact Point 
for the OECD Guidelines for Multinational Enterprises 

Final Statement 

Complaint by Port Hedland Community Progress Association 

regarding BHP 

 

Published 1 September 2021 

 

  



 

Page 2 

 

© Commonwealth of Australia 2021 

This publication is available for your use under a Creative Commons Attribution 3.0 

Australia licence, with the exception of the Commonwealth Coat of Arms, the 

Treasury logo, photographs, images, signatures and where otherwise stated. The full 

licence terms are available from http://creativecommons.org/licenses/by/3.0/au/ 

legalcode. 

 
Use of Treasury material under a Creative Commons Attribution 3.0 Australia licence 

requires you to attribute the work (but not in any way that suggests that the Treasury 

endorses you or your use of the work). 

Treasury material used ‘as supplied’. 

Provided you have not modified or transformed Treasury material in any way 

including, for example, by changing the Treasury text; calculating percentage 

changes; graphing or charting data; or deriving new statistics from published 

Treasury statistics — then Treasury prefers the following attribution: 

Source: The Australian Government the Treasury 

Derivative material 

If you have modified or transformed Treasury material, or derived new material from 

those of the Treasury in any way, then Treasury prefers the following attribution: 

Based on The Australian Government the Treasury data 

Use of the Coat of Arms 

The terms under which the Coat of Arms can be used are set out on the It’s an 

Honour website (see www.itsanhonour.gov.au). 

Other uses 

Enquiries regarding this licence and any other use of this document are welcome at: 

Manager, Media Unit 

The Treasury 

Langton Crescent  

Parkes  ACT  2600 

Email: medialiaison@treasury.gov.au 

http://creativecommons.org/licenses/by/3.0/au/deed.en
http://creativecommons.org/licenses/by/3.0/au/deed.en
http://creativecommons.org/licenses/by/3.0/au/legalcode
http://creativecommons.org/licenses/by/3.0/au/legalcode
http://creativecommons.org/licenses/by/3.0/au/deed.en
http://www.itsanhonour.gov.au/
mailto:medialiaison@treasury.gov.au


 

Page 3 

 

CONTENTS  

EXECUTIVE SUMMARY ............................................................................................................................... 4 

COMPLAINT: PARTIES AND POSITIONS ....................................................................................................... 6 

ASSESSMENT OF COMPLAINT .................................................................................................................... 6 

Preliminary issues ................................................................................................................................. 7 

Criterion 1: Party’s identities and interests ........................................................................................... 10 

Criterion 2: Is the issue material and substantiated? ............................................................................. 10 

Criterion 3: Link between the enterprise’s activities and the issue .......................................................... 11 

Criterion 4: Applicable law and procedures ........................................................................................... 13 

Criterion 5: Treatment of similar issues in domestic or international proceedings ................................... 18 

Criterion 6: The purposes and effectiveness of the OECD Guidelines ....................................................... 19 

Conclusions and observations .............................................................................................................. 22 

ANNEXURES ............................................................................................................................................ 24 

Overview of the AusNCP and its role .................................................................................................... 24 

Schedule of events............................................................................................................................... 26 

Endnotes ............................................................................................................................................. 27 

 

 



 

Page 4 

 

EXECUTIVE SUMMARY 

1. In February 2021, the Australian National Contact Point (AusNCP) received a 

complaint (Complaint) from the Port Hedland Community Progress Association 

(Association) regarding the operations of BHP, an Australian multinational mining 

company. The Association stated ‘BHP Industrial Emissions [are] causing 

dangerous health risks to community resulting in Government rezoning the town 

site unfit for residents’, which the Association contended was contrary to the 

OECD Guidelines for Multinational Enterprises (OECD Guidelines). 

2. The Independent Examiner assessed the Complaint and engaged with the 

parties from February to June 2021.  

3. After considering the six admissibility criteria required by the Initial Assessment 

process, the Independent Examiner has determined not to accept this 

Complaint. The AusNCP Procedures note that rejection of a complaint is not an 

assessment of whether the enterprise’s actions meet the OECD Guidelines. The 

procedures also require the Independent Examiner to issue a public statement 

explaining how the Complaint was assessed. The assessment against each 

criteria is contained in the statement, summarised below.  

3.1 Good offices through the AusNCP are to facilitate an exchange between 

parties, discussing the issues and expectations of the OECD Guidelines, to 

support or encourage the resolution of those issues. The two main aims the 

Association identified with its Complaint (review BHP’s licence under WA 

law, and obtain ‘fair’ compensation under a government scheme) are 

not within the OECD Guidelines’ scope. The Association has not provided 

clear explanations of the OECD Guidelines issues it wishes to resolve with 

BHP. There are ongoing opportunities and processes available to the 

Association to engage with BHP and government regarding the 

Association’s concerns. 

3.2 Port Hedland has significant dust issues, to which BHP’s operations 

contribute (dust also arises from other industries operating in Port Hedland 

and environmental factors). Within the framework of the OECD 

Guidelines, the Association has a legitimate interest in raising the dust 

issues, which are material and substantiated, and there is a link to BHP’s 

activities. The Association raised concerns about other issues and places, 

but these are not within the scope of the OECD Guidelines or were not 

substantiated. 

3.3 In relation to dust, there are many measures in place to monitor and 

manage dust impacts on Port Hedland, which are undertaken by BHP, 

the broader industry, and government. Many of these measures accord 

with the expectations of the OECD Guidelines, but two aspects needed 

further assessment, concerning (1) air-monitoring in Port Hedland, and (2) 

a voluntary ‘buy-back’ scheme for residential properties most affected by 

dust.  
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3.4 There have been issues about the air-monitoring’s accuracy and 

accountability. Monitoring is undertaken by another organisation and 

responsibility for ambient air quality monitoring will shortly be transferred to 

the Western Australian (WA) Government. 

3.5 The amounts of the buy-back scheme, which are set by the WA 

Government and funded jointly by government and industry, are not 

appropriate issues for a good offices’ engagement with BHP.  

3.6 The OECD Guidelines’ requirements regarding due diligence are 

continuous. Where new information or circumstances arise, indicating an 

enterprise’s operations may involve human rights impacts, these should 

be carefully examined by the enterprise. The Independent Examiner 

observed that ongoing efforts to improve public awareness and 

accountability by all involved will be important to promote community 

confidence in the management of dust impacts in Port Hedland. 

4. The AusNCP notes that this outcome is not an assessment of whether BHP’s 

actions are consistent with the OECD Guidelines.   

5. This statement is available on the AusNCP website at www.ausncp.gov.au. 

http://www.ausncp.gov.au/
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COMPLAINT: PARTIES AND POSITIONS 

6. On 1 February 2021, the AusNCP received a complaint from Ms Janette Ford, 

President of the Association alleging ‘BHP Industrial Emissions causing dangerous 

health risks to community resulting in Government rezoning the town site unfit for 

residents’ (Complaint). 

7. BHP is one of several companies operating from port facilities in the town of Port 

Hedland in north-western Australia.1  

8. From February to June 2021, the AusNCP engaged with the Association and BHP 

to better understand the Complaint, inviting submissions and material, and 

giving each party the opportunity to respond. These exchanges are detailed in 

the Schedule of Events (page 26), including the extensions been given to the 

Association to provide submissions and material. The assistance to the 

Association was consistent with the AusNCP Procedures that ‘Where a complaint 

does not contain the information necessary to conduct an initial assessment, the 

Secretariat will work with the notifier to explain what additional material would 

be required in order for the initial assessment to proceed’.2 

ASSESSMENT OF COMPLAINT 

9. When an NCP receives a complaint under the OECD Guidelines,3 the NCP should 

conduct an ‘initial assessment’.4 This is to determine whether the issues are ‘bona 

fide’ (in other words real or authentic) and relevant to the implementation of the 

OECD Guidelines (in other words within their scope of coverage).5 The AusNCP 

has procedures, mirroring the OECD Guidelines, which specify that in deciding 

whether to accept a complaint, six admissibility criteria are assessed:  

9.1 the identity of the party [who submitted the complaint] concerned and its 

interest in the matter 

9.2 whether the issue is material and substantiated 

9.3 whether there seems to be a link between the enterprise’s activities and 

the issue raised in the complaint 

9.4 the relevance of applicable law and procedures, including court rulings 

9.5 how similar issues have been, or are being, treated in other domestic or 

international proceedings 

9.6 whether the consideration of the complaint would contribute to the 

purposes and effectiveness of the OECD Guidelines.6 

10. The six admissibility criteria are ‘interrelated and necessitate examination as a 

whole’.7 An initial assessment should be undertaken in a manner which promotes 

accessibility, predictability, transparency, impartiality, and compatibility with the 

OECD Guidelines.8  
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Preliminary issues 

11. The basis for any complaint to be examined by an NCP is ‘an issue with the 

implementation of the Guidelines’.9 The Association’s material and allegations 

have raised many different matters, and it is apparent the Association has 

concerns about BHP and other industry bodies, as well as with WA Government 

agencies. The AusNCP endeavoured to gain greater information from the 

Association, clarifying what ‘issue[s] with the implementation of the Guidelines’ 

the Association claims are relevant here. That clarity is necessary for the AusNCP 

(because it is these ‘issues’ against which most of the Guidelines’ admissibility 

criteria are assessed), and also BHP (so that it knows what is said to be its 

deficiencies and can respond accordingly). 

12. The matters raised by the Association changed over time, with AusNCP requests 

for clarification or responses to BHP’s submissions resulting in new assertions. In 

places, the Association’s material also posed rhetorical questions or suggested 

potential for impropriety,10 making it difficult to clarify what Guidelines issue(s) 

the Association was raising. The following summarises the Association’s claims. 

12.1 In its initial February submission, the Association summarised its complaint 

as follows (emphasis added). 

What sections of the OECD Guidelines does the submission relate to?: BHP 

Industrial Emissions causing dangerous health risks to community resulting 

in Government rezoning the town site unfit for residents. 

Please describe the situation and how the issues relate to the OECD 

Guidelines: BHP's emissions are excessive and not protecting the 

community in which they operate. BHP is seen as having undue influence in 

Government licensing and conditions. 

What do you hope to achieve through the complaint process?: BHP to 

comply with current national and world practices for air pollution in 

communities and towns. 

What is your desired outcome(s) of mediation: Review BHP's licence to 

ensure they meet current environmental and health standards for safe 

living, before Government increases the license to allow industrial pollution 

to increase. 

What actions do you think the enterprise should take to resolve the 

situation? If BHP do not want to spend money on stop[p]ing the pollution, 

then pay a fair compensation to residents. 

12.2 The Association’s initial submission contained various attachments, 

including a document entitled ‘Chapter V. Environment’ which included 

the statement ‘BHP has failed to maintain a system of environmental 

management appropriate to the enterprise for several decades’ and 

gave various details. This is understood as a reference to Chapter VI of the 

Guidelines which concerns the Environment and includes the expectation 

on companies to ‘maintain a system of environmental management 
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appropriate to the enterprise’. Guidelines Chapter V is about labour 

relations, and the Association raised no concerns in relation to that. 

12.3 On 5 March 2021 the AusNCP wrote to the Association and BHP inviting 

further information, including: ‘Which particular parts of the OECD 

Guidelines are raised in the complaint, and what material relates to the 

matters complained of?’. The parties were invited to respond by 

19 March. The Association was unable to do so in that time, informing the 

AusNCP they were a small local community group that volunteers their 

time and they had arranged an unpaid volunteer to research and write 

the response to the questions, and planned to do this work during the 

school holidays (2 – 18 April). An extension was given and, on 16 April, the 

entire extent of the Association’s answer to this question was as follows. 

Environment and Human Rights.  clean safe air, international right for all 

humans, but not in BHP’s Pilbara iron ore operational areas from Pilbara 

minesites, including Mining area c, South Flank, Whaleback, transfer stations 

and loading facilities. 

Uncovered BHP ore is stockpiled, transferred, unloaded and loaded, 

without covers, enabling fugitive dust to escape into communities, causing 

a health risk. 

Other minesites operators in Western Australia such as Geraldton and 

Esperance are covered, and must be as part of their government issued 

environmental licence, to ensure the community is safe. 

12.4 Each party was given the others’ responses to the AusNCP questions, and 

permitted to provide ‘any further submission they wish to make, as a result 

of the other’s response’. The Association then provided lengthy material, 

including further detail and also new issues and assertions.  

i. The Association stated that persons in the Port Hedland special 

control area (the western side of town, close to the port) are being 

‘polluted at levels that are quite simply grotesque in terms of actual 

exceedances over the Australian and State NEPMs standards’. This is 

a reference to the ‘Australian National Environment Protection 

(Ambient Air Quality) Measure’ or ‘NEPM’. The Association considers 

NEPM standards ‘have long provided to be the appropriate target 

standard for the protection of human health from such dust’. 

ii. The Association referred to a WA Government health risk assessment 

about dust and PM10 in Port Hedland.11 [The Independent Examiner 

understands PM10 are small particles found in dust with diameter 

below 0.01mm and are a common air pollutant.12] 

iii. The Association said it is not possible for the public to access 

information on ‘current [dust] levels as we understand the State 

asserts that this data is still being held and controlled by an 

organisation of which BHP is a founding member (and is believed to 

wield great infl[u]ence)(ie. PHIC) [Port Hedland Industry Council]. This 

delay is apparently due to a pending handover to the State of the 

dust monitoring network and data. That handover was announced by 
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the State in October 2018, but it appears this has still not occurred 

due to delayed negotiations between the State and the body PHIC’. 

iv. The Association raised concerns about dust issues in Newman (a town 

400km from Port Hedland) and about water use and legal 

proceedings involving BHP operations in Chile. 

v. The Association considered BHP could achieve dust emissions at a 

level which is safe and consistent with relevant standards, through 

investing and using current technology. 

vi. The Association contended that the air quality standard applied by 

the State Government to Port Hedland is lower than any other group 

of people in Western Australia, and ‘is not adequate for the health of 

those residents and their families’. The Association referred to the 

Universal Declaration of Human Rights article that ‘Everyone has the 

right to a standard of living adequate for the health and well-being of 

himself and of his family’. 

vii. On 2 June 2021, in its final submissions, the Association referred to 

damage to Indigenous heritage caused by another mining company 

about 300km south east of Port Hedland and raised questions about 

BHP’s interaction with Indigenous heritage. 

13. The Association identified what it considered was required by the OECD 

Guidelines. 

[T]o comply with the OECD Guidelines BHP needs to: (a) continue to remain 

liable for breaches of the EP Act where it causes fugitive dust emissions that result 

in ‘pollution’, ‘material environmental harm’ or ‘serious environmental harm’ 

under the EP Act; and (b) ensure that the fugitive dust emissions from its 

operations do not result in ‘pollution’, ‘material environmental harm’ or ‘serious 

environmental harm’ under the EP Act’. 

[T]o comply with the OECD Guidelines BHP needs to, not allow its fugitive dust 

emissions from within its licence area to escape so as to increase the dust in Port 

Hedland or Newman to over the Australian and State’s legislated NEPMs. This 

must include all the NEPMs for PM1 and PM2.5 dust, both assessed daily and 

annually. 

14. BHP responded to the Association’s Complaint, providing four separate 

submissions to the AusNCP. 

15. A complaint under the OECD Guidelines is not about compliance nor breach of 

Australian laws but, instead, meeting the expectations in the Guidelines. Actions 

which parties take, in following Australian law, can also be relevant to meeting 

the Guidelines. But the Guidelines’ complaint process is not an exercise of 

determining compliance with domestic law. Accordingly, the parties’ assertions 

about consistency or breach of laws (including environmental and town 

planning laws) are not relevant to determining whether the Complaint meets 

the six admissibility criteria. Nor are these determinative of whether BHP has 

complied with the OECD Guidelines. 
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Criterion 1: Party’s identities and interests 

16. The first admissibility criteria is ‘the identity of the party concerned and its interest 

in the matter’. The parties submitting a complaint ‘should have some interest in 

the matters they raise in their submissions’.13  

17. There was some ambiguity as to whether the complaint was from Ms Ford or the 

Association of which she is President. This is not significant in relation to dust 

impacts in Port Hedland because either would be appropriate parties given their 

interest in residential and community issues in Port Hedland. However, neither 

party has demonstrated the same connection or interest with other matters 

raised in the initial Complaint and their following submissions concerning other 

locations (eg. Newman, Chile) and other subjects (eg. royalty payments, 

Indigenous heritage).  

18. It appears one interest of the Association is the amount of compensation in a 

proposed buy-back scheme for Port Hedland residential properties. In a media 

report in January 2021, shortly before the Complaint was lodged, Ms Ford is 

quoted as follows. 

[I]f a polluter cannot maintain their emissions on their own boundary, then they 

are duty bound to either pay compensation to those people they pollute, or to 

come to some negotiation to pay a fair and reasonable compensation price. ... 

This is an exact example of the polluter not paying, but the government allowing 

them to shift their responsibility and not hold them accountable.14 

While the Complaint did not provide detail about this aspect (of compensation 

values being offered), impact on property is a legitimate interest under the 

Guidelines. Accordingly, this also informs the assessment of the Complaint. 

19. Regarding this first criteria, the Complaint is admissible and examined in relation 

to the issue of dust impacts in Port Hedland, but not in relation to other aspects 

raised by the Association or Ms Ford. This approach accords with the emphasis 

in the initial Complaint, and also in response to clarifications sought by the 

Independent Examiner, where the Association explained ‘All matters raised are 

linked to air pollution from BHP’s uncovered practices [in processing minerals, 

which] has contaminated land use for communities’. 

Criterion 2: Is the issue material and substantiated? 

20. The second admissibility criteria, ‘whether the issue is material and 

substantiated’, assesses whether ‘the issues are plausible and related to the 

application of the OECD Guidelines, and that there is a plausible link between 

the enterprise’s activities and the issues raised’.15 The materiality of issues is 

assessed against the recommendations and standards of the OECD Guidelines, 

not in relation to Australian law.16 There is no need, at the initial assessment stage, 

for a complaint to provide formal evidence of a causal link between the 

enterprise and the issues.17 
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21. The issue of dust management processes and its impact on neighbouring 

communities (such as Port Hedland) is certainly ‘material’ and comes within the 

Guidelines. The Association provided a copy of a Certificate of Title of a property 

in Port Hedland’s west-end, showing a Government warning which is placed on 

these properties. 

Factor Affecting Use of Enjoyment of Land 

1. The Western Australian Department of Health has advised in a preliminary 

investigation that it does not support medium density residential development 

in this area due to a potential causal link between the dust generated by 

nearby ore mining processes and port facilities and increased likelihood of 

respiratory health impacts. 

2. Seniors, children and persons with existing heart or lung disease appear to be 

at an elevated risk of dust related health impacts.18 

22. The WA Government’s Department of Water and Environmental Regulation 

recently stated ‘the department acknowledges that dust emissions from port 

operations to date have generally been assessed by the department as high 

risk... [T]he air guideline value ... has been assessed by the department as likely 

to be exceeded at receptor locations west of Taplin Street’19. This is the area of 

Port Hedland known as ‘West End’, where people live and work. 

23. The issue of dust impacts in Port Hedland is material and substantiated, so the 

criteria is satisfied. This is not, however, the case for other matters included in the 

Complaint. 

Criterion 3: Link between the enterprise’s activities and the 
issue 

24. The third criteria to be examined is ‘whether there seems to be a link between 

the enterprise’s activities and the issue raised in the complaint’. 

25. BHP does not contest there is a link between their activities and dust issues in Port 

Hedland. There is, however, a complexity in that dust in Port Hedland has many 

sources and causes and cannot be ameliorated by BHP alone.  

25.1 The WA Government’s Department of Health webpage on ‘Port Hedland 

air quality’20 includes this explanation. 

Port Hedland is the world's largest volume port for bulk materials export. Iron 

ore, salt, manganese, chrome and copper concentrates and other 

commodities, including cattle, fuel and chemicals pass through Port 

Hedland. Stockpiles containing iron ore, salt, manganese and copper are 

located relatively close to residential areas ... Heavy vehicles and ships, 

material stockpiling and handling and a predominantly dry, windy climate 

contribute to dust (particulate matter) dispersal over the local residential 

areas. 

25.2 The WA Government’s Department of Water and Environmental 

Regulation visited Port Hedland in 2016, 2017 and 2020 to inform the 
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assessment of BHP’s operation and better understand dust sources and 

issues in area. It reported that, in addition to BHP’s operations, other 

contributions to dust in Port Hedland included: an industrial area 4.3 km 

south, other Port users exporting iron ore and other materials, local dust 

from ‘vast areas of land surrounding Port Hedland townsite that are 

cleared for future development or are sparsely vegetated...[and have] 

red pindan sands, which due to its colour, may be appear similar to iron 

ore dust’, nearby spoil grounds from the dredging of the Port Hedland, 

and ‘a portion ... recorded at monitoring sites ... may also be attributed to 

sea salt spray’.21 

25.3 The Department also examined historical data about air quality, BHP’s 

operations, and the total ore exports from Port Hedland (i.e. including 

other operators). The Department concluded there is no clear correlation 

between BHP’s operations and the contemporaneous measured PM10 

concentration.22 

26. The fact that some dust may come from causes other than BHP does not, 

however, mean the OECD Guidelines have no application. Companies still have 

obligations regarding impacts even where they are only contributory rather than 

the sole cause. There is a clear link between BHP’s activities and the issue of dust 

impacts in Port Hedland. This is confirmed by one of BHP’s licences which 

acknowledges their operations contribute to dust risks in Port Hedland. 

The Premises [BHP’s operations in Port Hedland] contributes to cumulative 

concentrations of PM10 and that cumulative concentrations of PM10 may exceed 

specific consequence criteria and may result in adverse health effects to the 

community requiring medical treatment. ... 

[T]here may be a high level of impact to amenity experienced by residents and 

businesses in the West End as a result of dust levels. It is considered that the 

Premises will contribute to cumulative levels of dust in the West End of Port 

Hedland. Therefore the consequence of impacts to amenity from fugitive dust 

emissions is rated as major.23 

27. It is also necessary to understand BHP’s actions concerning dust. Where an 

enterprise meets the Guidelines’ expectations, that informs whether there 

remains ‘an issue with the implementation of the Guidelines’ (i.e. whether the 

‘good offices’ stage is appropriate).  

27.1 BHP has various licences and permits for its operations around Port 

Hedland. These are publicly available and include requirements 

regarding dust control and monitoring.24 These are examined under the 

next criteria ‘applicable law and procedures’. 

27.2 A body called the ‘Port Hedland Industries Council’ (PHIC - including BHP 

and the other companies operating and using the port facilities) has 

ongoing involvement and engagement with dust and other industry issues 

regarding Port Hedland. The PHIC has a ‘Community and Industry Forum’, 

which includes the Association. 

27.3 BHP explained, in its submissions in response to the Complaint, its relevant 

policies and operational procedures about environmental impact and 
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community engagement. These described engagement beyond the 

regulatory minimum, including ‘an open invitation to any interested 

stakeholders...to view its port operations’, and convening quarterly 

‘stakeholder engagement groups’. 

27.4 BHP also detailed the numerous engagements it had had with the 

Association and Ms Ford regarding the dust issues in the Complaint. 

28. The Association does not consider BHP has done sufficient to address dust 

emissions and potential harm from these. There is a link between BHP’s activities 

and the issue of dust emissions raised in the Complaint, so this criteria is satisfied. 

Criterion 4: Applicable law and procedures 

29. ‘The relevance of applicable law and procedures, including court rulings’ is the 

fourth of the admissibility criteria. ‘Relevance’ relates to issues under the 

Guidelines. The Guidelines contain a broad due-diligence expectation of 

enterprises,25 summarised in the OECD’s 2018 Guidance: 

Due diligence is the process enterprises should carry out to identify, prevent, 

mitigate and account for how they address these actual and potential adverse 

impacts in their own operations, their supply chain and other business 

relationships...  Effective due diligence should be supported by efforts to embed 

RBC [responsible business conduct] into policies and management systems, and 

aims to enable enterprises to remediate adverse impacts that they cause or to 

which they contribute.26 

30. As explained earlier, the NCP complaint process does not examine compliance 

with domestic law27 - that is the function of domestic authorities.28 Accordingly, 

the Association’s allegations that BHP may not have complied with WA 

environmental protection law is not a question to be examined in an OECD 

Guidelines’ complaint. The Association is, however, correct that compliance 

with domestic law does not necessarily ensure consistency with the requirements 

of the OECD Guidelines.29 What is relevant is whether BHP’s actions meet the 

expectations of the Guidelines. 

31. The due-diligence expectations of the OECD Guidelines are not limited to only 

those matters within a company’s direct legal control. The UN Guiding Principles, 

which inform the OECD Guidelines, explain the ‘responsibility to respect human 

rights’ covers a company’s own activities but also requires the company to 

‘prevent or mitigate adverse human rights impacts that are directly linked to 

their operations, products or services by their business relationships, even if they 

have not contributed to those impacts’.30 This is reflected in OECD Guidelines’ 

expectation of companies. 

If the enterprise identifies a risk of contributing to an adverse impact, then it 

should take the necessary steps to cease or prevent its contribution and use its 

leverage to mitigate any remaining impacts to the greatest extent possible. 

Leverage is considered to exist where the enterprise has the ability to effect 

change in the wrongful practices of the entity that causes the harm.31 
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[W]here an enterprise has not contributed to an adverse human rights impact, 

but that impact is nevertheless directly linked to its operations, products or 

services by its business relationship with another entity. ... Meeting the 

expectation ... would entail an enterprise ... to use its leverage to influence the 

entity causing the adverse human rights impact to prevent or mitigate that 

impact. ‘Business relationships’ include relationships with business partners, entities 

in its supply chain, and any other non-State or State entity directly linked to its 

business operations, products or services. Among the factors that will enter into 

the determination of the appropriate action in such situations are the enterprise’s 

leverage over the entity concerned, how crucial the relationship is to the 

enterprise, [and] the severity of the impact...32 

32. The Association made various references to, and use of, the OECD Guidelines’ 

statement that enterprises should not accept ‘exemptions not contemplated in 

the statutory or regulatory framework’.33 The Association considers the conditions 

or requirements in various licences and approvals given by the WA Government 

are insufficient to deal with dust problems. The level of state regulation is not, 

however, what the Guidelines proscription addresses in measures ‘not 

contemplated’ by a regulatory scheme. As indicated by other NCP decisions, 

this aspect of the Guidelines does not apply where the ‘statutory and regulatory 

framework appears to contemplate such exemptions’.34 The Association has not 

demonstrated how this provision of the Guidelines is relevant here. 

33. There are many applicable laws and procedures addressing dust issues. In 

addition to WA’s compulsory laws and licensing regime, the Association and BHP 

both referred to various inter-governmental and industry processes, including 

community advisory groups. Regulators, BHP and broader industry are aware of 

dust issues in Port Hedland. Recent and ongoing processes include the following. 

33.1 Environmental laws and licencing requirements of WA, which include 

public input on environmental assessment and proposed regulation, and 

also public availability of approvals and performance reports. This 

includes annual audit compliance reports which are published on a 

government website. 

33.2 More broadly, BHP explained that regarding WA’s environmental controls 

and licencing: ‘There is a high level of transparency ... Licences, works 

approvals and annual performance reports are all publicly available on 

DWER’s website. Where amendments to a prescribed premises or licence 

are required, applications are advertised and are subject to a public 

comment period. DWER assesses applications and makes decisions within 

a risk-based framework, applying contemporary conditions that are 

responsive to the assessed level of risk and with regard to public 

submissions received. The regime also includes third party appeal rights 

(with no standing requirements)’. 

33.3 Dust issues were examined by a 2009 ‘Taskforce’, comprising WA 

Government, local government, companies; which had a community 

advisory group (in which BHP says Ms Ford was involved, although this was 

not indicated in the Complaint). The Taskforce recommended a health 

risk assessment and industry-funded dust monitoring. 
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33.4 The health risk assessment was undertaken by the WA Government’s 

Health Department and reported in 2016, recommending more controls 

(which are being undertaken). 

33.5 The Western Australian Planning Commission administers development 

controls aimed at implementing the Taskforce's recommendations to 

restrict residential population growth and other sensitive land uses in ‘the 

West End’ (area of Port Hedland near the port operations).35 

33.6 An industry-funded and government guaranteed ‘voluntary buy-back 

scheme’ began in early 2021 for residential properties near the port 

operations and higher dust impacts.36 The WA Government-established 

‘buy back’ scheme involves property owners in these areas being offered 

a settlement price comprising: (1) the value as at August 2019 (indexed) 

plus (2) an additional 35 per cent, plus (3) an amount of up to $20,000 for 

verifiable transaction costs.37 

33.7 The industry-funded dust monitoring is also in place. This provides ‘live’ 

online information from dust monitors,38 and is discussed further below. 

33.8 In May 2021 (after the Complaint was lodged), the WA Department of 

Water and Environmental Regulation released its Port Hedland Regulatory 

Strategy. In relation to dust issues, this includes the following. 

In 2021, the department will finalise the development of a Dust 

Management Guideline that will be applicable to port operators in Port 

Hedland39 

The department expects industry to achieve reductions in prescribed 

premises dust emissions, which will in turn produce measurable reductions in 

ambient dust levels (not simply reduce the number of air guideline value 

exceedances) across the entire Port Hedland peninsula, and in particular 

the West End. 

The department, by virtue of the transfer of the ambient monitoring 

network, will display clear and transparent information relating to ambient 

dust levels in real time. As per the current situation, a detailed analysis of 

the dust impacts in the greater Port Hedland area will be published on an 

annual basis by the department.40 

34. These initiatives confirm there are significant dust issues around Port Hedland and 

that industry and government have measures in response to this. The Complaint, 

and BHP’s response, made various references to the NEPM or National 

Environment Protection (Ambient Air Quality) Measure.41 The Association 

considers this is being improperly applied or modified by the WA Government. 

BHP contests the Association’s position on NEPM use. These differences do not 

need to be resolved for the purposes of dealing with this Complaint42 because it 

is apparent that BHP’s dust emissions cause some impact and therefore BHP 

should be responding consistently with the Guidelines. 

35. The Guidelines’ chapter on the environment does not envisage that company 

operations will never cause any environmental impact. Rather, there should be 

measures in place, increasing in requirements corresponding to the significance 

http://www.nepc.gov.au/nepms/ambient-air-quality
http://www.nepc.gov.au/nepms/ambient-air-quality
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of the impact.43 This involves a ‘mitigation hierarchy’44 of: avoidance (for ‘severe 

project-related human rights impacts’45), minimisation, and 

compensation/offset; all informed by what is ‘technically and financially 

feasible’.46 The two Guidelines paragraphs most relevant here identify what 

should occur where there are known impacts (emphasis added). 

Enterprises should ...Assess, and address in decision-making, the foreseeable 

environmental, health, and safety-related impacts associated with the processes, 

goods and services of the enterprise over their full life cycle with a view to 

avoiding or, when unavoidable, mitigating them. Where these proposed activities 

may have significant environmental, health, or safety impacts, and where they 

are subject to a decision of a competent authority, prepare an appropriate 

environmental impact assessment. 

Enterprises should ...Maintain contingency plans for preventing, mitigating, and 

controlling serious environmental and health damage from their operations, 

including accidents and emergencies; and mechanisms for immediate reporting 

to the competent authorities. 

36. Assessed against those two provisions, it appears BHP dust measures are 

consistent with much of the Guidelines’ expectations regarding environmental 

management, as detailed below. 

36.1 BHP followed environmental impact assessment processes, and received 

approval for its Port Hedland operations, in 1996 updated in 2007 and 

2017.47  

36.2 From these, and other environmental approvals, there are extensive 

requirements for BHP to minimise dust from the operations. The licence 

requirements on BHP’s operations include: 

i. minimum direct shipping amounts (which ‘results in the elimination of 

many significant dust sources/activities such as stockpiles, reclaimers 

and stackers’48), minimum ore moisture requirements; and 

maintenance and use of dust control equipment49 

ii. maintaining point source discharge monitoring and air quality 

boundary monitoring50 

iii. depending on the readings from those monitors, BHP must take 

various dust-management action ranging from sprays and other dust 

suppression activities, additional monitoring, to ‘ceasing or changing 

Iron Ore handling activities’ until the dust readings decrease51 

iv. obtaining ambient air quality monitoring in the town of Port Hedland 

(the ‘Taplin Street monitor’), measuring PM10 and providing both 

continuous and 24-hour average readings52 

v. wherever an event exceeds specified dust levels, BHP must 

investigate and report to the regulator, with reporting being provided 

quarterly and including extensive detail of any exceedances 

including the readings, the processing activities at that time, the 



 

Page 17 

 

responses, investigations and ‘all corrective and management 

actions undertaken’.53 

36.3 These comprise examples of the type of measures the Guidelines 

envisage in its expectations of ‘plans for preventing, mitigating, and 

controlling serious environmental and health damage ...and mechanisms 

for immediate reporting to the competent authorities’.  

37. There are, however, three aspects which merit further attention because the 

existing laws and procedures, and BHP’s information to date, do not 

unequivocally demonstrate consistency with the OECD Guidelines’ 

expectations. These are: 

37.1 problems with the air-monitor at Taplin Street (on which BHP’s licence 

conditions rely) 

37.2 the management of the air-monitoring system around the Port Hedland 

townsite 

37.3 the compensation offered as part of discouraging people from living in 

the West End of Port Hedland – this is addressed under criteria six (later in 

this decision). 

38. Regarding air-monitors, the following is relevant to considering the OECD 

Guidelines and the ‘applicable law and procedures’. 

Air monitor at Taplin Street 

38.1 BHP’s operations have licences/permits which impose requirements 

regarding dust monitoring and management. This includes, in relation to a 

monitor in Port Hedland (at Taplin Street), requirements relating to 1-hour 

observations and, where readings exceed a specified level, 

‘management actions to commence immediately upon being notified’.54 

38.2 The Taplin Street monitor is part of a network established through PHIC 

and provides real-time monitoring publicly available on PHIC’s website.55 

BHP’s submission, in response to the Complaint, emphasised the 

importance of this: 

The [monitoring] Network is fully funded by PHIC and maintained and 

operated by ... an independent third party provider. It includes a web-

based platform which allows PHIC members, and the public, to access the 

data collected in real time across 8 monitoring sites. Data from the Network 

was vital in supporting the work of the Taskforce and the HHRA [human 

health risk assessment]. It continues to act as a means of providing timely, 

and measurable data to the public. It is used for the purposes of regulating 

dust emissions at the port, as reference and monitoring sites in respect to 

which performance against the Interim [ambient air quality] Guideline can 

be measured.56 

38.3 A Government report, informing BHP’s 2018 licence, noted some 

deficiencies regarding these monitors in Port Hedland because of nearby 

obstructions ‘which may restrict airflows in the vicinity of the monitor inlet 
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or absorb some particulate matter affecting results... potentially limiting 

the reliability of data’.57 

38.4 The Taplin Street monitor has particular significance – as explained by the 

WA Government: 

The Taplin Street ambient air quality monitor is significant. It was previously 

the measurement point for the interim ambient air quality guideline as 

established by the Taskforce in 2009 and is currently used as a reference 

monitoring location for reporting of dust events mandated through licence 

conditions.58 

38.5 The Taplin Street monitor was inaccurate and under-reporting actual dust 

levels, over a year and half, to late 2019.59 This was identified by the 

Government, and PHIC subsequently advised it had replaced the faulty 

monitor.60 

Management of the air-monitoring system 

38.6 In 2016, it was recommended that responsibility for the air-monitoring 

network be transferred from PHIC to the Government’s environment 

department (Department of Water and Environmental Regulation or 

DWER).61 In 2018, the WA Government reported that: ‘To implement this 

recommendation quickly, Government has approved capital 

expenditure under the 2018/19 budget to DWER for the transfer and 

refurbishment of the monitoring network’.62 The WA Government has 

advised that ‘Following a procurement process, DWER awarded a 

contract to a monitoring services provider for the ongoing operation and 

maintenance of the ambient monitoring network and is arranging land 

access agreements between all relevant parties. The full takeover of the 

network is expected to be completed by September 2021’. 63 

38.7 The time-period for the transfer of the air monitoring network, combined 

with the faults with the Taplin Street monitor, appears to have led to 

concerns about the accuracy and accountability of the air-monitoring 

system arising in various media reports and questions to Parliament.64 

39. These points are addressed in criteria 6. 

Criterion 5: Treatment of similar issues in domestic or 
international proceedings 

40. The fifth admissibility criteria is ‘how similar issues have been, or are being, treated 

in other domestic or international proceedings’. This assists in ensuring relevant 

precedents are known, to promote consistency and avoid duplication. 

41. A text search of all NCP cases,65 and the UN’s human rights decisions and 

materials,66 revealed no previous case examining corporate responsibilities 

regarding dust emissions from industrial operations. There are general statements 

about the need to address dust emissions from extractives and other industrial 

developments.67  
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42. Just because there may be domestic laws/processes which address some issues 

does not automatically make all companies compliant with the Guidelines. BHP 

provided a document (and agreed for the AusNCP to provide a copy to the 

Association) which tabulated the current and anticipated regulatory process 

against the opportunities for public participation, showing substantial overlap 

with matters identified by the Complaint. In response, and in answer to the 

Independent Examiner’s question ‘Are there legal or regulatory processes 

underway that relate to the issues raised in this complaint?’, the Association 

stated: ‘No, we are seeking resolution through this process’. 

43. The Guidelines commentary indicates that understanding any other ‘domestic 

or international proceedings addressing similar issues’ is relevant because the 

NCP should ‘evaluate whether an offer of good offices could make a positive 

contribution to the resolution of the issues raised’.68 Parties are expected to ‘assist 

NCPs in their consideration of these matters by providing relevant information’ 

on any parallel proceedings. There are no ‘parallel proceedings’ here which 

would preclude a ‘good offices’ engagement. The Association’s response, 

however, indicates an indifference to the ‘legal or regulatory processes’ in WA 

relevant to the issues raised in this complaint and that it is ‘seeking resolution 

through this process’. That is relevant to the initial assessment. 

Criterion 6: The purposes and effectiveness of the OECD 
Guidelines 

44. The final admissibility criteria is ‘whether the consideration of the complaint 

would contribute to the purposes and effectiveness of the OECD Guidelines’. 

This criteria ‘is intentionally broad and can encompass a wide range of issues’.69 

This includes considering ‘whether providing good offices through facilitating an 

exchange between the parties, discussing the issues and expectations of the 

Guidelines with the enterprises in question, or developing meaningful 

recommendations with respect to enterprise conduct would support or 

encourage the resolution of the issues.’70 

45. The Association’s expectations, which it summarised in submitting its Complaint 

on 1 February 2021, were: 

45.1 ‘its desired outcome was ‘Review BHP's licence to ensure they meet 

current environmental and health standards for safe living, before 

Government increases the license to allow industrial pollution to increase’  

45.2 ‘the action the Association thought should be taken to resolve the 

situation was ‘If BHP do not want to spend money on stop[p]ing the 

pollution, then pay a fair compensation to residents’. 

46. There are significant dust impacts from industrial activity in Port Hedland, to 

which BHP’s operations contribute. The summary, from a 2016 health risk 

assessment by the WA Government, explains the situation succinctly. 
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There is sufficient evidence of potential impacts on human health from dust...to 

warrant dust management controls and strategic and land-use planning to 

reduce community exposure to dust. 

The majority of the public health burden of dust in Port Hedland is associated with 

PM10 concentrations over 70 µg/m3. ... The areas affected are closest to the Port.  

A legacy of the rapid growth of Port Hedland is the close proximity of residential 

areas to commercial operations ... This means that fugitive dust from port and 

commercial operations ...disperses over residential areas under certain 

meteorological conditions, despite good dust management control. 

PM10 concentration in ambient air decreases with distance from the harbour 

therefore the level of risk could be well managed in residential areas further 

east…  

...[A]reas nearest the harbour ... are unlikely to meet the interim guideline. 

Targeting industry alone however, would ignore broader dust management and 

exposure reduction opportunities. Exposure risk in these areas could be managed 

through land-use planning to limit exposure and population growth in Port 

Hedland. 

Further recommendations to manage and understand the risks posed by dust in 

Port Hedland ... include continued air monitoring, air-quality modelling to better 

understand the dust impact area of the port, Nelson Point and Finucane Island 

operations and further research on the health effects of crustal dusts.71 

47. The Association’s concern about dust levels, and industry and government 

responses to these, are understandable. The Government’s 2016 report also 

stated: ‘The actual number of people potentially affected in Port Hedland is very 

small because the population is small and ... based on the modelling, the current 

levels of PM10 at Richardson Street may account for one extra death per year 

from all causes’.72 That approach - that a problem is small because few people 

are affected by it and it may involve ‘one extra death a year’ - is not consistent 

with the OECD Guidelines.73 It should be emphasised, however, that was not a 

statement of BHP, and is not something for which BHP is responsible. However, 

the approach does inform the context within which BHP’s operations occur near 

Port Hedland. A more recent WA Government publication observes: 

There is some uncertainty as to the impacts from dust exposure and how and 

where the boundary of air quality standards is applied. There is also some 

ongoing conflict between minimising population growth due to dust impacts and 

developing a growing vibrant town on the [Port Hedland] peninsula. Still, 

Department of Health strongly supports all efforts to reduce dust levels to as low 

as reasonably achievable and separating residential areas from industry source 

emissions.74 

48. As apparent under criteria 4, many of BHP’s actions relevant to the issues in the 

Complaint accord with the Guidelines and its due-diligence expectations. There 

are, however, two areas requiring further examination, regarding the ambient 

dust monitors in Port Hedland, and the compensation program.  
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49. In relation to compensation, some Hedland property owners want more money 

to be offered in the buy-back scheme.75 Property values in WA mining towns, 

including Port Hedland, have fluctuated associated with the economics of the 

mining industry (and thus demand for residential and other property).76 The year 

from which the Government scheme is calculating prices (2019) had lower 

average prices than before (during a previous mining boom) and current (with 

prices increasing again).77 Decreased property values from broader economic 

changes is not, however, something the Guidelines consider companies have a 

responsibility to address. 

50. The OECD Guidelines scope for good offices does not include issues which solely 

address government policy, nor commercial disputes between parties.78 The 

operation and values of the ‘buy-back scheme’ are not suitable matters for a 

good offices engagement between the Association and BHP. 

51. The air-monitoring with the Port Hedland townsite is the responsibility of PHIC and 

is imminently to be transferred to the WA Government. The Association considers 

the WA Government’s assessment and regulation of dust levels is inadequate. 

The WA Government’s regulation and management of monitors are not issues 

amenable to a good offices engagement between the Association and BHP. 

52. The position and statements of the party making a complaint are relevant in 

determining whether good offices should be offered. The OECD expects an NCP 

to ‘assess whether ... facilitating an exchange between the parties, discussing 

the issues and expectations of the Guidelines ... would support or encourage the 

resolution of the issues’.79 This accords with the expectations of the Guidelines 

that ‘The effectiveness of the specific instances procedure depends on good 

faith behaviour of all parties involved in the procedures. Good faith behaviour in 

this context means responding in a timely fashion... and genuinely engaging in 

the procedures with a view to finding a solution to the issues raised in 

accordance with the Guidelines’.80 

52.1 In this case, the Association has not provided clear explanations of the 

Guidelines issues it wishes to resolve with BHP.  

52.2 Neither of the two main aims the Association sought from the Complaint 

(review BHP’s licence under WA law, and obtain ‘fair’ compensation) are 

within the Guidelines’ scope. 

52.3 There are also ongoing opportunities and procedures available to the 

Association to engage with BHP and government agencies on many 

concerns it has raised its various submissions, many of which are outside 

the scope of the OECD Guidelines.  

In this context, it is not apparent that offering good offices exchange between 

the parties would contribute to the purposes and effectiveness of the OECD 

Guidelines. 

53. The Association contends that BHP could do more. However, it is difficult to see 

how good offices between the Association and BHP could contribute to further 

effectiveness of the Guidelines. The existing processes, through WA regulations 

and industry and BHP procedures, provide much of the engagement expected 
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by ‘grievance mechanisms’ under the OECD Guidelines.81 When combined with 

the Association’s limited detail of alleged shortfall of the Guidelines, it is not 

apparent what could be advanced through a ‘good offices’ engagement 

which is not already able to occur in other procedures. 

Conclusions and observations 

54. The Independent Examiner decides, after considering all six admissibility criteria, 

this Complaint should not proceed to good offices. The AusNCP Procedures 

state: 

54.1 ‘[6.2.1] Where the complaint was rejected, the final statement will also 

include an explanation of how the complaint was assessed in the initial 

assessment process’82 – this reasoning was explained in the above section 

54.2 ‘[4.16] Acceptance or rejection of a complaint is not an assessment of 

whether the enterprise’s actions are consistent with the OECD 

Guidelines’83 - this is particularly relevant here, where the decision not to 

offer good offices was partly informed by the Association’s position and 

actions 

54.3 ‘[6.8] ...The Examiner has discretion to accommodate any reasonable 

requests... in relation to sensitivities around publication content’84 – while 

BHP’s identity was not previously disclosed by the AusNCP, this Final 

Statement references and relies on BHP’s licence and other public 

material, and so the identity of BHP and the Association are both 

included in this statement 

54.4 ‘[10.3] Information shared between the parties should be kept 

confidential, including following the conclusion of the complaint, unless 

the providing party agrees to its disclosure or this would be contrary to the 

provisions of a national law’ – the Independent Examiner has checked 

with each party, about information they provided which is identified in this 

statement, and neither objected to their own extracts in this statement. 

55. The Independent Examiner emphasises the Guidelines’ requirements regarding 

due diligence are continuous. Thus, where new information or circumstances 

arise, indicating an enterprise’s operations may involve human rights impacts, 

these should be carefully examined by the enterprise. It may be that existing 

arrangements adequately address the situation in a manner consistent with the 

Guidelines. Or it could be that earlier arrangements are insufficient and further 

action is needed by the enterprise in order to ensure consistency with the 

Guidelines’ due diligence expectations.85 

56. This is relevant to the situation of the ambient air monitors in Port Hedland. The 

Independent Examiner has determined that is not a suitable issue for good 

offices in this particular Complaint, but noted concerns about the lack of 

accuracy and transparency ambient monitoring (summarised in para 38.7 

above). This context should inform and be considered by BHP in its on-going due-

diligence of future operations near Port Hedland. Ongoing efforts to improve 

public awareness and accountability by all involved will be important to 
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promote community confidence in the management of dust impacts in Port 

Hedland. 

57. A draft of this Final Statement was provided, for comment, to the AusNCP’s 

Governance and Advisory Board and also the WA Government,86 and then to 

the parties. All comments were carefully considered by the Independent 

Examiner, in finalising this Statement, with the decision remaining the 

responsibility of the Independent Examiner. 

 

John Southalan 

Independent Examiner 

Australian National Contact Point 

OECD Guidelines for Multinational Enterprises 

Email: IndependentExaminer@AusNCP.gov.au 

mailto:Secretariat@AusNCP.gov.au
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ANNEXURES 

Overview of the AusNCP and its role 

1. The Australian Government is committed to promoting the use of the OECD 

Guidelines and implementing them effectively and consistently. Through 

business cooperation and support, the OECD Guidelines can positively 

influence business conduct and ultimately economic, environmental and 

social progress. 

2. The OECD Guidelines are recommendations on responsible business conduct 

addressed by governments, including Australia, to multinational enterprises. 

Importantly, while the OECD Guidelines have been endorsed within the 

OECD international forum, they are not a substitute for, nor do they override, 

Australian or international law. They represent standards of behaviour that 

supplement Australian law and therefore do not create conflicting 

requirements. 

3. Companies operating in Australia and Australian companies operating 

overseas are expected to act in accordance with the principles set out in 

the OECD Guidelines and to perform to — at minimum — the standards they 

recommend. 

4. The OECD Guidelines can be seen as: 

4.1 a useful aid to business in developing their own code of conduct (they 

are not aimed at replacing or preventing companies from developing 

their own codes) 

4.2 complementary to other business, national and international initiatives on 

corporate responsibility, including domestic and international law in 

specific areas such as human rights and bribery 

4.3 providing an informal structure for resolving issues that may arise in 

relation to implementation of the OECD Guidelines in complaints. 

Governance 

5. Countries adhering to the OECD Guidelines have flexibility in organising their 

National Contact Points (NCPs) and in seeking the active support of social 

partners, including the business community, worker organisations, other non-

governmental organisations, and other interested parties. 

6. Accordingly, the OECD Guidelines stipulate that NCPs:  

6.1 will be composed and organised such that they provide an effective 

basis for dealing with the broad range of issues covered by the OECD 

Guidelines and enable the NCP to operate in an impartial manner while 
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maintaining an adequate level of accountability to the adhering 

government 

6.2 can use different forms of organisation to meet this objective. An NCP 

can consist of senior representatives from one or more ministries, may be 

a senior government official or a government office headed by a senior 

official, be an interagency group, or one that contains independent 

experts. Representatives of the business community, worker organisations 

and other non-governmental organisations may also be included 

6.3 will develop and maintain relations with representatives of the business 

community, worker organisations and other interested parties that are 

able to contribute to the effective functioning of the OECD Guidelines. 

7. The AusNCP Governance and Advisory Board (the Board), which includes 

non-government members as well as representatives from key government 

agencies, provides advice and assistance to the AusNCP Secretariat in 

relation to the handling of complaints. The Board was consulted in the 

development of this statement.  

8. The Board helps to ensure that the AusNCP is visible, accessible, transparent 

and accountable, in accordance with its obligations under the OECD 

Guidelines for Multinational Enterprises. Members may be called on to 

conduct procedural reviews of AusNCP complaints and may be consulted 

on various operational and administrative matters as needed.  

9. Conflicts of interest are managed through the AusNCP Complaint 

Procedures and the Governance and Advisory Board Terms of Reference. 

Before assessing this complaint, the Independent Examiner checked any 

actual or perceived conflicts of interest with the parties and received no 

objections. 

 

  

http://ausncp.gov.au/about/governance-and-advisory-board
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Schedule of events 

 

Date Details 

1 February 

2021 

Association submits Complaint – electronic submission form only (AusNCP 

website). 

2 February 

2021 

AusNCP contacts Association to clarify information supporting Complaint 

submission; suggesting complaint submissions should clearly link to chapters 

in the Guidelines 

10 

February 

2021 

Association emails additional documents to support Complaint submission 

including document entitled title ‘Chapter V’ 

12 

February 

2021 

AusNCP emails BHP with full Complaint submission and materials 

5 March 

2021 

Independent Examiner writes to parties: 

• seeking further information for Initial Assessment by 19 March 

• explaining the decision to accept or reject is per six admissibility criteria 

• setting out chapters of Guidelines possibly relevant to the Complaint 

• inviting the parties to respond to four specific questions. 

16 March 

2021 

Association requests extension to 19 April to respond to Independent 

Examiner.  

19 March 

2021 

AusNCP and Independent Examiner contact parties, seeking agreement on 

extension. Parties do not agree. Independent Examiner decides extension to 

12 April to provide further information. 

14 April 

2021 

Association contacts AusNCP request further extension to respond to 

Independent Examiner. 

15 April 

2021 

AusNCP emails Association confirming Initial Assessment is underway but 

Independent Examiner will consider any material from Association received 

by 16 April. 

16 April 

2021 

Association half-page email to AusNCP responding to Independent 

Examiner questions of 5 March. 

16 April 

2021 

Independent Examiner emails both parties: 

• sharing submissions responding to questions of 5 March 

• inviting further submissions responding to the subsequent material in 

parties responses 

• informing responses must be received by 24 April. 

21 April 

2021 

Association requests extension to 26 April. Independent Examiner agrees to 

26 April deadline with no further extensions. 

23 April 

2021 

BHP responds to Independent Examiner email of 16 April. 

26 April Association responds to Independent Examiner email of 16 April. 

29 April 

2021 

AusNCP provides both parties with each other’s’ submissions. 

10 May 

2021 

Independent Examiner emails both parties: 

• noting Initial Assessment is underway 

• informing no further material required for Initial Assessment 

• providing opportunity for BHP to make any final submissions by 24 May 

and then Association by 31 May 
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Date Details 

• requesting that if parties unable to comply with timing, to notify 

immediately. 

24 April 

2021 

BHP submission provided to AusNCP. 

31 May 

2021 

Association requests extension (to 14 June) to respond to BHP submission.  

31 May 

2021 

Independent Examiner informs Association that request for extension is not 

granted and suggests Association submit whatever submissions it can by 

deadline.  

2 June 

2021 

Association email to Independent Examiner with its final submissions in 

response to BHP submission dated 24 May 

25 June 

2021 

Draft final statement provided to the Governance and Advisory Board for 

comment. 

28 June 

2021 

Draft final statement provided to WA Government for comment. 

23 July 

2021 

Draft final statement provided to the parties for comment. 

3 & 4 Aug 

2021 

AusNCP receives comments from parties on draft final Statement. 

13 Aug 

2021 

Revised Final Statement provided to the Governance and Advisory Board 

for comment. 

27 Aug 

2021 

Embargo copy of Final Statement to parties, Governance and Advisory 

Board, and WA Government. 

1 Sep 2021 Final Statement published on www.AusNCP.gov.au and reported to the 

OECD. 
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local factors such as climate, geography, demography, infrastructure, security, governance, 

capacity, and operational reliability. 
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71 Department of Health Port Hedland Air Quality Health Risk Assessment for Particulate Matter (26 

February 2016) Government of Western Australia, 4. 
72 Hedland Air Risk Assessment (above n71), 31.   
73 OECD Initial Assessments Guides (above n5), 45: ‘The OECD Guidelines for MNEs state that in the case 
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measures to prevent damage and loss life in case of natural disasters at a power facility)’. 
74 Department of Health Community fact sheet – Port Hedland air quality 

(https://ww2.health.wa.gov.au/~/media/Corp/Documents/Health-for/Infectious-

disease/COVID19/Port-Hedland-air-quality-fact-sheet.pdf), p 1. 
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77 Evident in the following graph from REA, Port Hedland REA Group Ltd,   
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12 Jun 2021): 
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chapters of the Guidelines, such as commercial disputes between companies, would fall outside the 
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80 OECD Guidelines (above n3), Implementation Procedures, Commentary, [21]. 
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protection regime (https://www.epa.wa.gov.au/public-comment-and-submissions-proposals) and 

appeals (https://www.epa.wa.gov.au/appeals-against-decision-or-recommendation-epa), the 

Ombudsman (https://www.ombudsman.wa.gov.au/Complaints/What.htm) and the State 
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(above n3), Implementation Procedures, Commentary, [32] 

• ‘The National Contact Point will contribute to the resolution of issues that arise relating to 
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